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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,544 


HENRY S. BUSH, 


Vv. 


UNITED STATES OF AMERICA, 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction in the court below. 
Appellant was convicted on one count in an indictment charging violation 
of Title 22, Section 201, of the District of Columbia Code. On August 8, 
1961, appellant was sentenced to one to three years in the penitentiary. 
Notice of appeal was timely filed. This being a final order of the United 
States District Court for the District of Columbia jurisdiction is vested 
in this Court. 


2 
STATUTE INVOLVED 


Section 22-201 of the District of Columbia Code, as amended by 
the Act of July 29, 1953, provides as follows: 


‘Whoever by means of any instrument, medicine, drug 
or other means whatever, procures or produces an abortion or 
miscarriage on any woman, unless the same were done as 
necessary for the preservation of the mother's life or health 
and under the direction of a competent licensed practitioner 
of medicine, shall be imprisoned in the penitentiary not less 
than one year or more than ten years; or if the death of the 
mother results therefrom, the person procuring or producing, 
or attempting to procure or produce the abortion or mis- 
carriage shall be guilty of second degree murder. (Mar. 3, 
1901, 31 Stat. 1322, ch. 854, Sec. 809; June 29, 1953, 67 Stat. 
93, ch. 159, Sec. 203)" 


Section 22-105 of the District of Columbia Code provides as 
follows: 

"In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense, or aiding or 
abetting the principal offender, shall be charged as principal 
and not as accessories, the intent of this section being that 
as to all accessories before the fact the law heretofore appli- 
cable in cases misdemeanor only shall apply to all crimes, 


whatever the punishment may be. (Mar. 3, 1901, 31 Stat. 
1337, ch. 854, Sec. 908)" ' 


STATEMENT OF THE CASE 


The appellant, Henry S. Bush, Jr., along with one Guy C. Hunt, was 
convicted of the offense of procuring an abortion. The indictment was 
drawn under Section 22-201 of the District of Columbia Code, as amended 
by the Act of June 29, 1953, 67 Stat. 93. At the outset of the trial, which 
began on June 5, 1961, the prosecution in its opening statement to the 
jury stated that the government would show that the appellant, Henry S. 
Bush, Jr., and Guy C. Hunt did procure and produce an abortion and mis- 


carriage of one Carolyn P. Jennings, she being then and there pregnant. 


That the means employed by the defendants below was by means of a 
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rubber tube, and by instruments, medicines, drugs and other substances. 
And in a second count the government contended that it would show that 

the two defendants below, by means of a rubber tube and by instruments, 
medicines, drugs and substances, did attempt to procure and produce an 
abortion and miscarriage of Carolyn P. Jennings. 


The prosecution offered evidence to show that there was a young 
unmarried juvenile of about seventeen years of age. That the complain- 
ing witness and appellant, Henry S. Bush, Jr., had been keeping company 
together since about the middle of December, 1960, and that as a result 


of their relationship the complainant became pregnant in January, 1961. 


The complainant testified that she and the appellant, Henry S. Bush, Jr., 
discussed her difficulties and she testified that she did not want the child 
and that Bush was unable to marry her because he was already married. 
Prosecutrix further testified that on the 10th day of February, 1961, she 
and appellant, Bush, went to the house of one Guy C. Hunt, arriving there 
at about 8 o'clock P.M. (Tr. 30). That they were admitted by a girl and 
led upstairs to the "doctor's office." From all appearances the ‘second 
floor was that of a doctor's office. That Bush and the said Hunt had a 
conversation, the nature of which was unknown to her. She testified 
further that Hunt told her and Bush to return at 10:00 P.M. and that they 
did return at that time. On direct examination she testified that they 
were admitted by Hunt and led upstairs by him, and that he led her into 
another room and was given a white gown that fastened up the back. 
That she changed to this gown and was told by Guy C. Hunt, defendant 
below, to get on the table that was in this room. (Tr. 37). She testified 
further that Hunt examined her, put some red stuff on a syringe land 
placed it in her vagina and that a hot fluid was also placed in her vagina 
(Tr. 41) and that thereafter he placed a little red tube and white gauze 
in her vagina. That she was given Kotex to put on and told to dress and 
that after she got up she began to bleed and that Hunt had her to lie back 
on the table. She testified further that when she got up Guy C. Hunt 
gave her three kinds of pills (Tr. 44) and gave her instructions on how 
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to take them (Tr. 46 and 47). That she returned home and on the next 
day, February 11, 1961, she began having pains in her stomach, became 
sick, fainted and was carried to D. C. General Hospital. 


Dr. Kassner, testifying for the prosecution, stated that he is 
stationed at D. C. General Hospital, and was serving his internship there, 
and this was his first hospital assignment, and that he examined her; he 
removed cotton gauze and a catheter from the vagina (Tr. 75) and he 
further testified he had seen the fetus and placenta within the vagina and 
that the complainant had partially aborted (Tr. 76) and that on basis of 
his finding prosecutrix was admitted to the hospital where he removed 
the placenta and fetus. He testified further that he estimated the preg- 
nancy to be from 8 to 10 weeks (JA 6). 


On cross examination, when pressed with the question as to how 
long it would take for the fetus to degenerate and become separated, Dr. 
Kassner (JA.12) hedged and stated that he didn't feel qualified but being 
pressed further with the question testified that he would compromise by 
saying that it had been separated for 24 hours. On cross examination 
Carolyn Jennings stated that she had missed her period in the first part 
of February and that thereafter she informed appellant Bush that she 
was going to get him in trouble. She further stated on cross examination 
that she went to Bush's mother's home at about 4:30 or 5:00 P.M. on the 
evening of February 10, 1961, and later returned to meet him. When 


questioned as to statement she signed for police officer she admitted 
she had told his mother that a girl had done something to her (JA 14) 
and that the name of the girl was one Shirley Mollen (JA 15)... After 
further cross examination the complainant admitted fainting in a grocery 


store a few days before the 10th and that her father came to the store to 
get her (JA 15). 


Detective Bernard Kelly, testifying for the prosecution, stated he 
investigated this case and that thereafter he received certain physical 
evidence from Doctor Kassner and seized certain property from the 
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premises occupied by Guy C. Hunt as the result of his execution of a 
search and arrest warrant for Guy C. Hunt and the premises. He further 
testified that the premises had the general appearance of a doctor's 
examination room and office (Tr. 175). 


Under cross examination by the attorney for appellant Bush as to 
what conversation took place when Bush came to Detective Kelly's office, 
the government objected on the ground that any statement made was self- 
serving, and the Court stated in presence of and hearing of all jurors 
"I will sustain the objection. If the defendant takes the stand that is 
another matter" (JA 17). . This statement was conscientiously| objected 


| 
to and a motion for mistrial was made on the ground that His Honor's 


comments were prejudicial (JA 18), , which motion was denied. It was 
elicited from Detective Kelly that the complainant had told him she had 
not heard Bush make any arrangements with respect to an abortion on 
her, or make or discuss any arrangements for the paying of monies for 
an abortion on her. After motion for judgment of acquittal was denied, 
the government moved to dismiss the second count which was granted by 
the court (Tr. 221). 


Thereupon, in order to establish his defense, Henry S. Bush, Jr., 
was called to the stand. In relevancy to the issue, appellant Bush on 
direct examination stated he had met the prosecutrix about the 1st of 
January, that he met her about three occasions, the third time being the 
10th day of February, 1961. That on that occasion he was at Mr. Hunt's 
place to get materials for practical nursing, he then preparing himself 
to take the practical nurses' examination. That the complainant had come 
to Hunt's premises alone and she was upset at that time. That they left 
at approximately the same time. 


Mrs. Mary Bush was called as a witness by and on behalf jof the 
defendant Bush. She testified in substance that she had seen the com- 
plainant on two occasions, the second one being on the tenth of February, 
1961. That in response to a question by complainant, Mrs. Bush stated 
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that her son was at Mr. Hunt's place at 766 Rock Creek Church Road and 
that the complainant left by herself. This version repudiated complainant's 
statement that they left Mrs. Bush's home together. Lucretia Little, in 
order to corroborate defense testimony, testified that on the night of 
February 10, 1961, she was at the premises of Guy C. Hunt, 766 Rock 
Creek Church Road, Northwest from about 5:00 P.M. until the next morn- 
ing and that she first saw complainant at about 10:00 P.M. when she came 
to the premises alone; Mr. Hunt, Mr. Bush and a Mr. Roblins being 
present at that time. That nothing unusual occurred that evening. 


ARGUMENT 
I 
The Court below committed reversible error in failing to instruct 


complaining witness, a juvenile, of her right not to testify under the 5th 
Amendment. 


The confession of a juvenile is admissible against him, although 
the circumstances under which the confession was made should be care- 
fully investigated and the requirement that it be the voluntary act of the 


accused, not induced by consideration of hope or fear held out by the 


prosecution, should be even more strictly applied than in other cases. 
Where the corpus delicti is otherwise shown, a conviction may be had on 


the confession of the accused alone. 


Statutes fixing the punishment of crimes are applicable to infants 
as well as adults, unless a special exception is made. 


While rigid adherence to all requirements of criminal procedure 
is not required relating to misconduct of juveniles, both minor and his 
parents are entitled to basic requirements of due process and fair treat- 


ment in criminal proceedings. 


Minor and parents have a right to be informed of due process 
relating to the possibility of the minor's being charged with any mis- 
conduct so that they may intelligently stand mute or afford themselves 
of the constitutional guarantees of the Fifth Amendment. 


Right to be heard when the threat of personal liberty is at stake 
requires effective assistance of counsel in a juvenile Court. 28 U.S.C.A. 
Sec. 294(a), D.C. Code 1951, Title 11, Section 915. 


McDaniel v. Shew, 278 F.2d 460. 


No formal hearing is required to be held before the juvenile court 
on question of waiver of jurisdiction to the District Court and investiga- 
tion called for by statute is an administrative process within the juvenile 
court and no particular standards are prescribed, D.C. Code 1951, 

Title 11, Section 914, Wilhite v. U. S., 281 F.2d 642. 


To justify invocation of Fifth Amendment, it is not necessary that 
the answers called for, in themselves, would support convictions for a 
federal crime. U.S.C.A. Constitution, Amendment 5. U.S. v. Chase, 
281 F.2d 225. 


The constitutional provision against self-incrimination is confined 
to real danger and does not extend to remote possibilities out of the 
ordinary course of law. Kirtley v. Abrams, 184 F.Supp. 65. 


va 


| 
The Court committed reversible error in failing to direct la mis- 
trial upon timely motion by appellant's counsel on the ground that appel- 
lant had been unduly prejudiced by coaching of the complainant witness 


from the Court room (JA 12, 13). 


| 
Conversation between a witness and a spectator or jurors in the 


courtroom during the course of a trial is highly improper. Johnson v. 
Kolovos, 355 P. 2d 1115. 
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It is the duty of the trial court to keep the trial within proper 
bounds and where the trial court has not done so, such error will be 
corrected at the Court of Appeals. Sikes v. U.S., 279 F. 2d 429. 


It is the duty of the judge in the administration of justice to pre- 
serve order of court and to see that all persons whomsoever indulge in 
no act or conduct calculated to obstruct administration of justice. 


I 


The Court did not fairly and adequately instruct the jury on the 
doctrine of ''falsus in uno" bearing on the credibility of the complaining 
witness. 

A mere declaration of the law in general terms and a statement of 
the contentions of the parties is not sufficient to meet the requirements 
imposed upon a trial judge of declaring and explaining the law arising on 
the evidence as to‘all the substantial features of a case. 


Where the doctrine of falsus in uno is properly invoked, the trial 
court must properly advise the jury that if the jury believes a witness 
wilfully has sworn falsely on a material issue, the jury should consider 
that fact in determining the credibility of the rest of his testimony. 


That the trial court should also instruct while Carolyn P. Jennings 
was not an accomplice in the legal sense she was morally implicated and 
the jury should consider this as bearing upon her credibility. Thompson 
v. United States, 30 App. D.C. 352. 


The Court committed reversible error in stating and implying 
that defendant must take the stand. 


In trial of all persons charged with the commission of offenses 


against the United States and in all proceedings in courts martial and 


court of inquiry in any State, District, Possession or Territory, the per- 


son charged shall, at his own request, be a competent witness. His 
failure to make such a request shall not create any presumption against 
him. 18 U.S.C.A. Section 3481. 
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Trial judge should not state that failure of an accused to take the 
stand can be considered by the jury, U.S. v. Ward, 168 F.2d 226, or 
make statement implying that he must take the stand. U.S.C.A|, Con- 
stitution, Amendment 5. | 

"The statute providing for the failure of accused to 
request to be a witness shall not create any presumption 
against him does not merely legislate against the psycho- 
logical operations of the jury's mind but lays down canons 
of judicial administration for the trial judge, and impliedly 
directs the judge to guide the jury by indicating the con- 

siderations relevant to the verdict on the facts." Bruno v, 

United States, 60S. Ct. 198, 308 U.S. 287, 84 L.Ed. 425 

If everybody believes that a person failing to take the stand is 
actuated by fear, then the privilege of testifying creates a presumption 
which extinguishes the constitutional protection of the Fifth Amendment 
. . . jurors today know that a defendant may testify but do not know the 
constitutional protection provided by the rule against self incrimination. 

| 
Obviously,the only way to make the defendant's rights known to the jury 
is by a clear, correct statement of the applicable law. 


If the eyes of the jury see the taint of guilt on every defendant who 


remains silent, or when comment is made that defendant must take the 


stand, then the constitutional protection of the rule has been abrogated 
| 


and the court has committed reversible error. 


That such failure shall not be the subject of comment by either 
counsel or the Court. 


The statute specifically requires the trial judge upon request to 
instruct the jury in accordance with the statute. 
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CONCLUSION 


The errors ¢laimed herein go to the very heart of the fairness of 


the trial and at due process as required by law. The Court should adopt 
the view urged by the petitioner. Accordingly, the petitioner prays that 
judgment of the Court below be reversed and a new trial be accorded him. 


Respectfully submitted, 


DOVEY J. ROUNDTREE 


1808 - 11th Street, N. W. 
Washington 1, D.C. 


Attorney for Appellant 


Indictment, Filed April 17, 1961 

Plea of Defendant, Filed April 21, 1961 

Excerpts from Transcript of Proceedings, June 5, 1961 
Witnesses: 


Carolyn P, Jennings 
Cross . . 


Dr, E, George Kassner 
Direct ' 
Cross . 
Further Cross 


Carolyn P. Jennings 
Cross a 


Detective Berard F. Kelly 
Cross 
Redirect 
Louis Jennings 
Direct 
Cross 


Claudia Lana Jennings 
Direct 


Charge to the Jury 
Verdict, Filed June 8, 1961 


Motion for Judgment of Acquittal and/or for 2 New Trial, 
Filed June 14, 1961 


Denial of Motion, Filed July 28, 1961 
Judgment and Commitment, Filed August 2, 1961 


Notice of Appeal, Filed August 3, 1961 


JOINT APPENDIX 


[ Filed April 17, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on March 2, 1961, Sworn in on March 


The United States of America : Criminal No. 285-'61 
v. : Grand Jury No. Origi 


Guy C. Hunt Violation: 22 D.C.C./201 
Henry S. Bush, Jr. G (Abortion; Attempted Abortion) 
| 


The Grand Jury charges: 

On or about February 10, 1961, within the District of Columbia, 
Guy C. Hunt and Henry S. Bush, Jr., by means of a rubber tube and by 
instruments, medicines, drugs and substances, a more particular 
description of which is unknown to the Grand Jury, did procure and 
produce an abortion and miscarriage of Carolyn P. Jennings,| she being 
then and there pregnant, 
SECOND COUNT: 

On or about February 10, 1961, within the District of Columbia, 
Guy C. Hunt and Henry S. Bush, Jr., by means of a rubber tube and by 
instruments, medicines, drugs and substances, a more particular 
description of which is unknown to the Grand Jury, did attempt to pro- 
cure and produce an abortion and miscarriage of Carolyn P, Jennings. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Thomas E, Berry, 
Foreman. 


[ Filed April 21, 1961] 
PLEA OF DEFENDANT 
On this 2ist day of April, 1961, the defendants, 1 - Guy C. Hunt, 
2 - Henry S. Bush, Jr., appearing in proper person and each without 


counsel, being arraigned in open Court upon the indictment, the substance 
of the charge being stated to him, each pleads not guilty thereto. 


Copy of indictment given to each defendant. 

The defendant Henry S. Bush, Jr. is remanded to the District Jail. 
By direction of 
RICHMOND B. KEECH 


Presiding Judge 
Criminal Court #2 


Present: 
United States Attorney 
By: Victor Caputy, 


Assistant United States Attorney 
* 


* * 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * * 


Washington, D. C. 
Monday, June 5, 1961 


The above-entitled matter came on for trial at 10:10 a.m. before 

the HONORABLE JOSEPH R. JACKSON, Judge, and a jury. 

* * * * * 

53 CAROLYN P. JENNINGS 

resumed the stand and, having been previously duly sworn, was examined 
and testified further as follows: 

* * * * 

CROSS-EXAMINATION 
BY MR. ROBERTSON: 


* * 
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Q. Now, I show you the Government's Exhibit 1 and ask/ you if you 

can read what that first line says there (indicating) ? What does 
that say, if you please ? | 

A. I don't know. 

THE COURT: Can't you read it? 

THE WITNESS: I need reading glasses. 

THE COURT: You need reading glasses? 

THE WITNESS: Yes. 

THE COURT: Have you got any? 

THE WITNESS: Not here. 

BY MR. ROBERTSON: 

Q. You can't read at all without your glasses? A. A little, but I 
can't see that. 

Q. You are far-sighted? Can you hold it off from you and read it? 

MR. TITUS: Your Honor, I think the box speaks for itself. 

MR. ROBERTSON: I withdraw the question, if Your Honor please. 

THE COURT: All right, the question is withdrawn. 

BY MR. ROBERTSON: 

Q. You met Bush in December. Can you tell us where that was? 

THE COURT: If you would talk a little louder than a whisper we 
might be able to understand you, Miss Jennings. Hold your mouth closer 

to the microphone. That is it. 


THE WITNESS: I was coming from one of my girl friend's house. 

BY MR. ROBERTSON: 

Q. Is that the same girl friend that you stayed all night /with? 

A. No, I never stayed at a girl friend's house before. 


Q. Isee. Now, you know Officer Kelly, who is involved in this 
matter, don't you? Officer Bernard Kelly, you talkedto him? A. Sir? 
Q. You talked to Officer Bernard Kelly about this case? A. Yes. 
Q. Did you talk to him while you were in the hospital? | A. Yes. 
Q. Were you afraid that you were going to die when you were in 
the hospital? A. No. 
Q. Did Officer Kelly or anybody else tell you what to say when you 
were in the hospital? A. What did you say? 
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Q. Did the police officer or the doctor or anyone else tell you what 
to say? A. No, sir. 

Q. And any statement that you signed is your statement? A. Yes 

Q. All right, I read this, since you can't read it -- Strike that, if 
Your Honor please. Do you recall signing a typewritten statement? 
A. Yes. 

Q. Did you tell the officer what to put down, or did he tell you? 
A. No, he asked me what happened and as I told him he wrote it down. 


Q. (Reading) "Carolyn Pearl Jennings further states, that at the 


time of this action! she was about 2 months pregnant, and as a result of 
this same act she did abort on February 11, 1960, in the emergency room 
of D. C. General Hospital in Washington, D. C." Is that your language ? 
A. Huh? 

MR. TITUS: Your Honor, I think that is obviously a conclusion 
reached by counsel about the statement. If this could be shown to the 
witness -- 

THE COURT: That would be the proper thing to do, show it to the 
witness. 

MR. ROBERTSON: She can't read it, if Your Honor please. I will 
show it to her. 

THE COURT: Is her signature on it? 

MR, ROBERTSON: Yes, Your Honor. 

THE COURT: All right. 

BY MR, ROBERTSON: 

Q. Does your signature appear on that? A. Yes. 

Q. Can you see it? A. Yes. 

THE COURT: She can't read that; she needs glasses. 

MR. ROBERTSON: May I read it for her, Your Honor, in order to 
interrogate her about it? 

THE COURT: You may but please don't talk so rapidly. I think she 
will understand it better. 

MR. ROBERTSON: Thank you. 


BY MR. ROBERTSON: 

Q. Now, my question, Miss Jennings, is the language in this state- 
ment. 

THE COURT: Why don't you read it and ask if she gave| those 
identical words, or if she gave them substantially and the officer put 
them down on his own? 

BY MR. ROBERTSON: 

Q. (Reading) "Carolyn Pearline Jennings states, at the time of 
this act she was about 2 months pregnant and as a result of this same 
act she did abort on February 11, 1960, in the emergency room of D. C. 

General Hospital, 19th and C Streets, Southeast, Washington, D. C." 
Did you give those same words? A. Yes, sir. 

Q. Did you read this statement before you signed it? A. No, my 
mother did. 

Q. Your mother did? <A. Yes. 

Q. You never did read it before you signed it, did you?) A. No. 

Q. And you affixed your signature here without knowing? A. Iread 
some of it but my eyes started hurting and I stopped and my mother finished 
reading it. 

THE COURT: Was it read to you? 

THE WITNESS: Yes. 

BY MR. ROBERTSON: 
Q. Isee. And this was given in the hospital? A. It was given in 


the hospital or in his office, either one; I don't exactly remember which 


one it was given at. 
Q. Now, did this Officer Kelly make any statements to you regarding 
the defendant Hunt? A. No. 
Q. Is it not a fact that he put you in a car and took you up Georgia 
Avenue and pointed out a house to you? A. No, he showed me some pic- 
tures of a whole bunch of men and I picked out his picture from them and 
then he asked me would I show him the place again if I saw it and I 


told him I would. 
* 
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DR. E. GEORGE KASSNER 
was called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 
* * * * * 

Q. Doctor, look at Government Exhibit marked as number 2 in 
this envelope. Do you recognize that, Doctor? A. Yes, sir, that isa 
catheter of the type I submitted to Detective Kelly. The type I encountered 
in the vagina. 

Q. And that 'is the same color and size? A. Same color and size. 

Q. All right. What would you estimate the time to be of the re- 
moval of the placenta and fetus from the complaining witness? A. Well, 
I first saw her at about quarter after 12:00 that morning and immediately -- 

Q. Excuse me. By quarter after 12:00, do you mean after midnight ? 
A. Afternoon, And I removed all this about that time; immediately after I 
saw her. 

Q. Quarter after 12:00? A. About that time. 

Q. How long did the patient, that is the complaining witness, remain 
at the hospital after this occurred, Doctor, from the record? A, She 
was discharged at 1:30 p.m. on the 14th. 

Q. And that was on the 11th that you removed these articles? 
A. That is right. 

Q. You indicated the length of pregnancy, Doctor; how long did you 
say that was? A. I didn't mention it specifically. 

Q. Or was that from the complaining witness? A. I hadn't men- 

tioned it. 

Q. Could youtell? A. Well, the estimated length of the pregnancy 
is to be gathered indirectly. She had a normal menstrual period in Novem- 
ber, 1960, and no further bleedings since that time. The fetus itself was 


about 22 to 24 millimeters long. So the estimated length of pregnancy was 
in the range of about 8 or 10 weeks. 

Q. 8or 10 weeks? A. Well, I will correct that. It may be longer 
than that. Probably about 10 or 12 weeks. 
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Q. 10 or 12. Was the complaining witness bleeding when you first 
saw her, Doctor? A. Yes. 
Q. From the vagina? A. Yes. 
MR, TITUS: Your witness. 
CROSS-EXAMINATION 
BY MR. MITCHELL: 
Q. Doctor, did I understand, sir, that your name is Kassner ? 
A. K-a-s-s-n-e-r. 
Q. And are you licensed to practice medicine in the District of 


Columbia? A. No. 
* * * * * 


THE COURT: The objection is overruled, That is the record. 

THE WITNESS: The last normal period was October, 1960. Now, 
I consulted with Doctor McDaniel about this and we didn’t regard the 
vaginal bleeding in either December or January as constituting a menstrual 


period. 
BY MR. MITCHELL: 

Q. Isee. Well, let me ask you this, Doctor. Then you did conclude 
then this patient or this female became pregnant then sometime either in 
the latter part of October or the first part of November? A, I think that 
is reasonable. 

MR, MITCHELL: Now, Your Honor, I would beg you leave because 
this is quite voluminous; and as you know, I have not had an opportunity to 
go through it. 

THE COURT: I know. I thought the doctor was being put on the stand 
so he could leave. Evidently he will have to come back again this afternoon. 
That is all we can do. Have you something very important, Doctor? 

THE WITNESS: Well, Iam on duty at the hospital while this is going 


THE COURT: You are on duty now? 

THE WITNESS: Yes. 

THE COURT: Well, you will have to come back, Iam afraid. Very 
well, it is time, it is past the time for the ordinary recess. I thought you 
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would finish with him by half past 12:00. 

Ladies and gentlemen of the jury, bearing in mind the admonition 
the Court gave you at the beginning of the trial, you will be excused until 
1:45, until which time Court will now recess. And, Doctor, you will have 
to come back. (Whereupon, at 12:40 p.m. the Courtrecessed for the luncheon 
period and reconvened at 2:00 p.m.) 

THE COURT: I believe the doctor was on the stand, You have had 
sufficient time, have you, Mr. Mitchell, to look over that record? 

MR. MITCHELL: Yes, sir. 

Thereupon -- Dr. E. George Kassner resumed the stand, 

THE COURT: You may proceed, Mr. Mitchell, 

FURTHER CROSS-EXAMINATION 
BY MR. MITCHELL: 

Q. Doctor, at the time you saw this patient and immediately after 
having made your initial examination, were you able to determine from 

any objective manifestations that you observed, sir, how long this 
female, how long this young lady had been bleeding? A. No. 


Q. So then, sir, the conclusion that you indicated in your record 


of 2 days, that was predicated on what the patient told you? 

THE COURT: Wait a second. Which bleeding are you talking about? 
She was bleeding when she was brought in the hospital. 

MR. MITCHELL: That is what we are talking about. 

THE WITNESS: I never made any statement she was bleeding for 
2 days. I never said that. 

BY MR. MITCHELL: 

Q. Well, that is in your records, isn't it? A. Well, Inever said 
it. It may be in my records but it wasn't brought out earlier. I said -- 
May I read from my notes? 

THE COURT: Yes, you may. 

THE WITNESS: I said -- 

MR. MITCHELL: May I suggest, if Your Honor please, that he 
refresh his own recollection. 

THE COURT: Refresh your recollection and then tell us about it. 
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THE WITNESS: She told us she had some crampy pains at 1:00 
a.m. that day and started bleeding immediately after the catheter 
was inserted. 
THE COURT: What date did you see her on, the 11th? 
THE WITNESS: I saw her on the 11th. 
THE COURT: This was the 10th when this was allegedly committed, 
so it couldn't be 2 days. 
MR. MITCHELL: I suggest, sir, that it says that in the|record. 
MR. TITUS: Your Honor, he should be shown what portion of the 
record he is referring to. 
MR, MITCHELL: I have no objection to that. 
THE COURT: Show him where it is. 
THE WITNESS: Well, this was a summary prepared by one of the 
medical students on the service. | 
THE COURT: That is not yours? 
THE WIIN ESS: That was the history he obtained after the patient 
was admitted. I made no such statement and Doctor McDaniel made no 
such statement. In a sense it is correct though. She bled on the 10th and 
bled on the 11th. Whether you say 48 hours, period, or bleeding on 2 days 
is a matter of definition. 
BY MR. MITCHELL: 
Q. My question to you was whether or not you were able to arrive 
at any independent determination from the objective manifestations? 
A. No, sir, there is no way of telling. 
Q. Incidentally, Doctor, during the recess and just prior to your 
taking the stand, did you have any occasion to review your testimony 
with one of the witnesses who is present? A. Yes, I talked to Detective 
Kelly. 
Q. Would you mind telling the Court why you did that when you were 


on the witness stand? A. Well, I was primarily interested in finding out 


what my rights were in the matter and what I could say. I wanted to know 
whether the patient had released me from any confidence. I wanted to see 
my waiver and a few other things. I told him I had been asked to review 
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some historical information. I wasn't aware that I had been called in in 
this case for that particular purpose. I wanted to see that waiver. 

Q. Let me ask you something. Is this the first time you have 
testified in Court? A. Yes. 

Q. Then you were not aware that you could ask His Honor anything 
you wanted to know? A. Iassume His Honor would have told me, but 
since no one did tell me I wanted to make sure of that for myself. 


Q. Now, tell the Court and the jury, if you will, Doctor, what you 


saw when you examined the inside of this patient with respect to the cervix 
and uterus ? 

THE COURT: Did you use a speculum, Doctor? 

THE WITNESS: Yes. 

THE COURT: Tell him about it. 

THE WITNESS: After removing the packing I saw the catheter in- 
serted within the cervical apse. That is the outer opening of the cervic. 
And a length of the'catheter, a certain portion of it was within the uteric 
cavity. I made no effort to determine how much of it was within the uteric 
cavity. There were some blood clots within the vagina. The fetus and the 
cord and placenta were within the vagina. I didn't make any special obser- 
vation of the cervix, To me, it appeared to be a pregnant cervix. I didn't 
examine it any further than that or form any conclusions further than that. 

BY MR. MITCHELL: 

Q. Well, you determined, did you not, whether there was an aperture 
there and whether or not this aperture was ragged or smooth or straight, 
did you not? 

THE COURT: Did you know there was an aperture there? 

MR. MITCHELL: kt is closed at certain times, isn't it? 

THE COURT: No, it isn't closed. There is an aperture there but it 

is guarded. 

MR. MITCHELL: I bow to Your Honor's knowledge. 

THE WITNESS: I didn't make a careful evaluation. It wasn't grossly 
bleeding from a large laceration of the cervix. This is what concerned me, 
because the patient was bleeding. I didn't make any minute examination of 
the cervix. 
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BY MR. MITCHELL: 

Q. Let me ask youthis, Was it ragged? A. I don't recall. I 
don't recall I was impressed by it being ragged; no. Doctor McDaniel 
said that it was, as I recall. 

Q. He is a competent physician -- A. And this is a matter of 
opinion of what one would call ragged. 

Q. You do not care to question his judgment in that regard? 

MR. TITUS: Objection, Your Honor. | 

THE COURT: Sustained. I just don't quite appreciate where all 
this is leading to. 

MR, MITCHELL: Sir? 

THE COURT: I don't quite appreciate where all this is leading. 
You might come up to the bench and let me know about it. 

MR. MITCHELL: Yes, sir. 

(AT THE BENCH:) 

MR. MITCHELL: I have been informed, and Your Honor may have 
gotten an inkling of it, that this young lady was tampered with|by a girl 
friend of hers; and it is believed that there was used upon her a coat 
hanger and -- 

THE COURT: All right, that is enough. 

MR. MITCHELL: All right. 

(IN OPEN COURT:) 
BY MR. MITCHELL: 

Q. Now, Doctor, then assuming on the basis of your records there 
that the condition of this cervix was ragged, would that indicate to you 
something, sir, in the nature of an attempt or effort that was unprofessional? 
A. Iam not competent to answer that. My experience with this business 
of using catheters or other methods -- 

Q. I won't question you if you don't think you are competent, Doctor. 
Perhaps you could tellus this. Did you observe at any time degenerating 
placenta tissue? A. Well, the -- 


| 
Q. Can you answer that first yes or no, Doctor? A. Well, again, 


I would have to give a qualified answer, because the question is such a 
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generalized question. 

Q. Is that so? In that record it says that it was. A. The record 
says it was but I didn't observe it. This is a pathologic diagnosis. 

THE COURT: That is not your record? 

THE WITNESS: That is the pathologist's microscopic examination. 

BY MR. MITCHELL: 

Q. But this is part of the record kept in the due course of hospital 
business, is it not? A. Yes, but it was not my personal observation. 

Q. Well, assuming the truth of that, Doctor, what would that indicate 
to you in terms ofthe time of exposure of that particular portion of the 


body, that is that cervix and that uterus? A. Again, I would say I wasn't 


called as an expert witness and I don't feel qualified. 
THE COURT: You are not qualified to answer the question; is that it? 
BY MR. MITCHELL: 

Q. Do you have an opinion? You have studied it, haven't you? You 
are a graduate of a medical school? A. Tama graduate of a medical 
school, We have got to make this clear. What degree of an expert opinion 
do you want? I would say that the pregnancy was compromised by several 

days. By compromise I mean it had become separated for 24 hours. 
That was ample time for the microscopic evidence, for cellular necrotic 
tissue to develop. 

* * * * 
CAROLYN P. JENNINGS 
resumed the stand and, having been previously duly sworn, was examined 
and testified further as follows: 
* * * * 
CROSS- EXAMINATION 
BY MR. MITCHELL: 

Q. Now, Miss Jennings, tell us, if you will, please, when it was that 
you first met the defendant Henry? A. In December. 

Q. Do you recall about when it was? Do you know that we have 
Christmas in December? Now, fixing Christmas, can you tell us whether 
it was after Christmas or before Christmas? A. Well, it was around 
about -- 
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Q. Ibeg your pardon. A. I was before Christmas. 
Q. How long before Christmas, young lady? A. Well, a couple 


of weeks. 

Q. A couple of weeks before Christmas? A. I think so. 

Q. Now, was there some birthday that you remembered Lbout or 
something? A. A couple of days before my brother's birthday. 

Q. When is your brother's birthday? A. It is in December. 

THE COURT: When? 

THE WITNESS: Wait a minute -- 8th of December. 

THE COURT: I can't understand a blessed word this woman is 
saying. Do you know when your brother's birthday was? 

THE WITNESS: 8th of December. 

MR. ROBERTSON: May I put this on the record, that the witness 
was prompted by someone in the courtroom? I make no objection. 

MR. TITUS: Your Honor, apparently this witness has a girl friend 
that is here in the courtroom. She asked her what the date was and she 
said December 8th. I would submit that to be a fact. 

THE COURT: All right. There will be no signalling between any- 
body in the courtroom with a witness, or the one who does the signalling 
will be in contempt of Court and I will put you in jail. Now, go ahead. 

BY MR. MITCHELL: 

Q. Now, how do you remember, young lady, that it was about 2 
days before your brother's birthday? A. I said a few days. 

Q. What causes you to recall that it was before your brother's 
birthday? A. Because after I met Henry I had to get my brother a 
birthday present. 

* * 
(IN OPEN COURT:) 

THE COURT: You may resume the stand. 
BY MR. MITCHELL: 

Q. Let me ask you this, young lady, didn't you tell the police 
officer -- 

THE COURT: Why don't you read that and ask her if that is what 
she told the police officer ? 
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MR. MITCHELL: I have to lay the foundation. 
THE COURT: You don't have to lay a foundation. You have already 
laid the foundation. She said she signed that statement. 
BY MR. MITCHELL: 
Q. Did you make a statement to the police? 
THE COURT: Yes, that is in the record. 
BY MR. MITCHELL: 
Q. Didn't you tell the police this? 
THE COURT: Now, did you state this to the police? Go ahead. 
MR, MITCHELL: (Reading) "I told my mother that night after she 
questioned me that a girl had done something to me, but this was a lie. 
On Saturday morning, February 11, 1961, I fainted in the second hall of 
my house and my mother called the police and an ambulance." 
Did you tell the police that you had told your mother that a girl -- 
THE COURT: Did you tell the police that that he just read to you? 
THE WITNESS: I said that to my mother but I didn't tell the police 


BY MR. MITCHELL: 

Q. You did not tell the police that? A. Not like that. I told 
Detective Kelly that down in his office. 

THE COURT: You told Detective Kelly that, did you? 

THE WITNESS: Yes. 

THE COURT: All right. 

BY MR, MITCHELL: 

Q. Now, who was the girl friend that you referred to, was that 
Shirley? A. It wasn't no girl friend, it was just what Henry Bush told 
me to Say. 

Q. Do you have a girl friend named Shirley? A. Yes. 

Q. What is Shirley's name? A. Shirley Molter. 

Q. How do you spell her last name? A. I don't know. 

Q. Where does she live? A. I don't know. 


Q. You have been to Shirley's house, haven't you? A. No. 
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Q. She is a friend of yours and you don't know where she lives? 
A. Yes, sir. I met Shirley -- let's see. She lives on North Carolina 


Avenue but I don't know her address. 
Q. What block on North Carolina Avenue? A. The 14th block. 
Q. Now, pronounce her last name again, if you will, please. 
A. Shirley Mollen. 
THE COURT: Mollen? 
THE WITNESS: Yes. 
BY MR. MITCHELL: 
. How old is Shirley? A. Shirley is about 15 or 16. 
. Does she have 2 children? A. Not that I know of. 
. Any children? A. Not that I know of. 
Now, did you also tell the police that a girl -- 

THE COURT: The police or Kelly? I think she makes a distinction 
between them, in view of her last answer. 

*x * * * * 

THE COURT: She said she didn't know. She didn't know, She was 
a strange girl going in the Commissioner's Office, how could she tell who 
they were? 

BY MR. MITCHELL: 

Q. Just this one last question, young lady. You told Officer Kelly 
that you had fainted on the 11th; is that correct? A. Yes. 

Q. Now, had you previously fainted in a grocery store?; A. Yes. 

Q. Now, would you tell the Court and jury when it was that you fainted 
in a grocery store? A. Idon't know. It was on Friday or Saturday. It 
was before I went down because I told Henry about it and he asked me how 
did I feel and that is about all. 

Q. Now, that was some time before the 10th, wasn't it?; A. Yes. 

Q. A few days before? A. Yes. 

Q. And did your mother or father or anyone from your family come 
to the store to get you? A. My father. 


MR. MITCHELL: That is all. 
* * * 
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DETECTIVE BERNARD F, KELLY 
was called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
* * * * * 
CROSS-EXAMINATION 
BY MR. MITCHELL: 

Q. Officer Kelly, when you first saw this child at the hospital, did 
you interrogate her at that time? A. I spoke to her; yes, sir. 

Q. You asked her what had happened, didn't you? A. Yes, sir. 

Q. What did she tell youthen? A. She told me that she had fainted 
at home and then I asked her -- I showed her the catheter which Doctor 
Kassner had given'me rather -- and she told me at that time that her boy 
friend had taken her to a house and a doctor had inserted the catheter into 


her. 


Q. Did she tell you anything about a girl friend having done it to her? 


A. Not at that time; no, sir. 
Q. Did she tell you subsequently? A. When I took the statement. 
Q. When you came to your office -- I think you said it was on the 
16th -- Bush was there? A. Yes, sir, 6:30 in the morning. 
Q. Had you called his home? A. Had I called his home ? 
Q. Yes. A. No, sir. 
Q. Do you know how he happened to know to be there to see you? 
A. Ido know how he happened to be there; yes, sir. 
. Had someone else called? A. Someone had been there. 
. In response to that he did come voluntarily? A. Yes, sir. 
. Now, did you talk to him at that time? A. Yes, sir. 
. Did you interrogate him? A. Yes, sir. 
Would you tell us what was said? 
MR. TITUS: Objection, if Your Honor please, for the same reason 
I mentioned before. 
THE COURT: Sustained; self-serving declaration. 
MR. MITCHELL: We don't know if it was self-serving or not. 
MR, TITUS: I do, Your Honor. 
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THE COURT: I will sustain the objection. If the defendant takes 


the stand that is another matter. 


| 
| 


MR. MITCHELL: I just wish to say this one thing to Your Honor. 
I feel in the interest of expediting matters that it unnecessarily hampers 


me, because I can't question him and I will have to bring him 
THE COURT: The Court has ruled on it and you can do 
particular time and do it properly. 
BY MR. MITCHELL: 
Q. Did you make a written statement? A. Yes, sir. 


back again. 
it at the 


| 


Q. Do you have that with you? A. Ihave it here in the building. 
MR. MITCHELL: May he be excused long enough so I might have a 


copy of the statement ? 
THE COURT: Have you a copy of that statement ? 


MR. TITUS: Yes, Your Honor. Excuse me, Your Honor, 


| 
| 


May I ask 


the witness an additional question? Did you have an additional copy of this? 


THE WITNESS: Yes. 


| 


MR. ROBERTSON: If Your Honor please, may counsel approach the 


bench at this time ? 
THE COURT: You may. 
(AT THE BENCH:) 


THE COURT: Iassume you are approaching on behalf of your own 


client ? 

MR. ROBERTSON: Yes, if Your Honor please. At this 
like for the record to show an objection to the remarks of the 
ing the client taking the stand, the defendant taking the stand; 
that might carry over. 


| 


time I would 
|Court regard- 


and I submit 
| 


THE COURT: Everything was done in the open, and I gave the 


reason for my ruling. That is all. 
MR. MITCHELL: May I say something, Your Honor? 
THE COURT: Yes. 


MR. MITCHELL: The Court in commenting on Mr. Titus’ objection 
to questions of the witness Kelly regarding conversation between the wit- 


ness Kelly and the defendant Bush -- 
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THE COURT: What witness? 
MR. MITCHELL: Mr. Titus said, "I make the same objection." 
THE COURT: His name is Kelly. 
MR. MITCHELL: Yes, Your Honor. Mr. Titus said, "I make the 
same objection as I made when defendant Hunt was being questioned by 


him.” The Court, in passing on the objection, passed on the objection 
stating that if the defendant takes the stand. 

THE COURT: I would in that event; there would be no objection; 
there couldn't be; but it stands now; it calls for a self-serving declaration. 
I think you have made your record. 

MR. MITCHELL: I move for a mistrial because Your Honor's 
comments on whether or not the defendant takes the stand are prejudicial. 

MR, TITUS: I submit they are not because the Court did not say he 
had to, the Court said, if he chose to. I submit to the Court most respect- 
fully that there is even instructions in the law that the jury is not to take 
into consideration the fact the defendant did not take the stand. 

THE COURT: You have made your record and I will deny your 
motion. 

(IN OPEN COURT:) 
BY MR, MITCHELL: 

Q. Don't answer this question until Mr. Titus has an opportunity to 
object and His Honor has an opportunity to rule upon it. Isn't it a fact 
that Mr. Bush, without relating the conversation, denied having committed 
any act of abortion on this complaining witness? 

MR. TITUS: Objection, Your Honor, for the reason that the law 
provides that question can't be answered in this form; and I am sure 
counsel is aware of it. 

MR. MITCHELL: I respectfully submit, Your Honor, that that isn't 
the law, in my opinion. 

THE COURT: I will sustain the objection. You have your record. 

BY MR. MITCHELL: 

Q. Now, with respect to the -- Would Your Honor indulge me a 

moment? Did the complaining witness at any time tell you that she had 
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heard the defendant Bush make any arrangements with respect to the 


commission of an abortion on her? A. No, sir. 
Q. Did the complaining witness at any time say that she had seen 
Mr. Bush or heard Mr. Bush make any arrangement about any payment 
of monies to anyone for the performance of an abortion upon her ? 
A. No, sir. 
MR. MITCHELL: No further questions. 
THE COURT: Have you anything further, Mr. Robertson? 
MR. ROBERTSON: Nothing further, Your Honor. 
THE COURT: Mr. Titus? 
MR. TITUS: Yes, Your Honor. 
REDIRECT EXAMINATION 
BY MR. TITUS: 
Q. Detective Kelly, there are 3 things counsel asked you about that 
I want to inquire of. Counsel asked you whether or not at any time during 
your conversations with the complaining witness, Carolyn Jennings, first, 
that she mentioned that her girl friend had done this, and you replied she 
told me that later. In that category, were you referring to the! statement 
taken from the complaining witness which was referred to by counsel? 
MR. MITCHELL: Objection to that as to his pointing out. He is 
testifying. I think he can ask him what he was referring to. 
THE COURT: Overruled. 
BY MR. TITUS: 
Q. Were you referring to the statement that was taken from the 
complaining witness? A. Yes, sir. 
Q. And is that -- 
MR. TITUS: Mr. Clerk, I believe one statement was marked, was 
it not? 
THE DEPUTY CLERK: Application for U. S. Commissioner's 
Search Warrant. 
BY MR. TITUS: 
Q. Were you referring to the statement you took on the |14th of 
February from the complaining witness? A. That was a statement that 


I was referring to. 
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Q. And is that the statement in which she said she had told her 
mother that but that was a lie? A. Yes, sir, that is the statement. 

Q. Now, with regard to the question that Mr. Mitchell just asked 
you as to whether or not there was any statement made by the complaining 
witness to you concerning the payment of money by the defendant Bush to 
the defendant Hunt for the purpose of an abortion -- 

MR. MITCHELL: Your Honor -- 

THE COURT: One minute. His question hasn't been asked. He is 
merely referring to the answer given and your question, which is already 
in the record. Let him ask his question. 

MR. TITUS: I haven't even got to the question part. 

MR. MITCHELL: May I state what my objection is? 

THE COURT: No, not until he finishes his question. 

MR. MITCHELL: I have to for the record. 

THE COURT: Please, Mr. Mitchell, no further talk. Let the 
record show just what it showed. 

MR. MITCHELL: Your Honor -- 

THE COURT: You are making an objection before a question is 
asked and the Court refuses to listen to you, and it asks you to sit down, 
please. Now, finish your question or ask your question. 

BY MR. TITUS: 

Q. Do you recall that in that same statement of the 14th of February 
this complaining witness, Carolyn Jennings, stated to you -- 

MR. MITCHELL: Now, Your Honor, I have got to object to this. 

THE COURT: One minute. Will you please sit down until he finishes 
his question. Sit down. 

MR, MITCHELL: The harm will be done, Your Honor. 

THE COURT: I will hold you in contempt if you don't. You sit down. 

MR. MITCHELL: I object to it. 

THE COURT: Your objection has been ruled on. Let this question 
be finished. 

BY MR. TITUS: 
Q. Do you recall, Detective Kelly, that in that same statement the 


complaining witness made reference to the fact that she inquired of the 
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defendant Bush how much money he had paid? A. Yes. 
MR. ROBERTSON: Objection. 
BY MR. TITUS: 


Q. And that the response to that was he did not know what he was to 


pay at that time? 
MR. ROBERTSON: Objection, if Your Honor please. 
THE WITNESS: Yes, sir. 
BY MR. TITUS: 
Q. And that is in the statement here? 
MR. ROBERTSON: If Your Honor please -- 


1 


| 
| 
| 


THE COURT: The objection is overruled. It is in the statement 
there; he is merely affirming, as he should affirm the truth with respect 


to that statement. 
* * 


LOUIS JENNINGS 
was called as a witness by and on behalf of the defendant Bush and, having 


been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MITCHELL: 


* * * * * 


Q. And you are the father of Carolyn P. Jennings? A, 


| 


| Yes. 


Q. Now, let me ask you first, sir, can your daughter read and write ? 


A. No, she cannot read and write. 


Q. Now, does she wear glasses? A. She wears sunglasses. She 


is not authorized by no doctor to wear glasses, 
Q. No prescription glasses? A. No. 


| 


| 


Q. Mr. Jennings, let me ask you this, sir. Stand up, young man. 


Do you recognize that young man? A. I do. 


Q. And did you have occasion to see him, Mr. Jennings? A. Yes, 
| 


I saw him. 
Q. Did you have a conversation with him? A. Ihada 
with him. 


| 


conversation 


Q. Do you remember about when that was, Mr. Jennings? A. Not 


the exact night. 


22 

@. What occurred at that time, Mr. Jennings? A. When I come 
in from work I saw my daughter getting out of his car and I asked her 
who give her permission to go out with him; and my daughter told me 
nobody. And I told my daughter, "You go in the house, I wants to see 
you,” And my daughter goes in the house and I parked my truck. And by 

the time I got back to the house I saw her come back out of the house 
and she runs around the corner to the telephone booth. And I overtaken 
her and brought her back, And when I overtaken her she put up a little 


struggle to get away and I give her a smack and I brought her back home 


and taken her in the bedroom and I taken a strap and I think I give her 


about 5 or 6 lashes. I don't know exactly how much. My wife was stand- 
ing by the bed the time I did. And this young man here, he comes back 
to the door and he told me, he said, "Do you know it is against the law 
to whip a child like that?'’ And I said, ''My child is under age, not 18 
years old yet," and I said, 'When she reaches 18 years old you can come 
and see her;" and I said, until then I hope you stay away from my house.” 

Q. Did he ever come back to your house anymore? A. No, he 
didn’t come back to the house anymore, but that is the only time I seen 
him there. I didn't see him anymore after that. 

Q. When you told him that, what did he say to you, Mr. Jennings? 
A. He talked and told me something about getting my daughter in school 
and getting her a job and what not. And I said, "That is all for the good," 
but he would have to talk to her after she was 18 years old. 

@. Let me ask you this, Mr. Jennings. Have you been having, or 

had you been having any trouble with your daughter about telling 
the truth? A. No, all my children always minds me. I have got 8 of 
them and they all mind me and are nice and I had no trouble out of none 
of them up until this occurred. I always taught my children that it was 
wrong to take company with anyone that wasn’t in the faith. My faith is 
Holiness and we believe in marrying in the church. And I told her, I 
said, "This young man is not going in the church and I prefer you to, 
if you take up with somebody, to take up with scmebody in the faith." And 


I always taught them all that and we had nc trouble until this come along. 
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Q. You are a Minister? A. That is right, in the Holiness Church. 
MR. MITCHELL: Would Your Honor indulge me? | 
BY MR. MITCHELL: 
Q. Do you know a young lady named Shirley? A. No. 'No, I don't 
know any young lady by the name of Shirley. 
Q. Do you know whether your daughter has a girl friend named 
Shirley? A. She knows plenty of children that I don't. 
Q. Now, were you home on the 10th of February? A. I don't know. 
I couldn't say exactly that day. What day is that? | 
Q. Well, this is exactly the day before your daughter went to the 
hospital, the night before your daughter went to the hospital. | A. I was 
working on the day she went to the hospital. I believe that was on a Satur- 
day, if lamcorrect. I was on the job working. 
Q. Isee. Well, let me ask you this, Mr. Jennings. Have you ever 
talked to me about this matter before? A. Have I ever talked to who? 
Q. Tome. A. No. 
Q. This is the first time you have had any conversation with me? 
A. The first time I have seen you is today. | 
MR. MITCHELL: That is all. 
THE COURT: Any cross? 
MR. TITUS: None. 
THE COURT: Any questions from you, Mr. Robertson? 
MR. ROBERTSON: Yes, Your Honor. | 
CROSS-EXAMINATION | 
BY MR. ROBERTSON: 
Q. Mr. Jennings, are you here in response to a subpoena? 
A. What? | 
Q 


| 


. Were you subpoenaed to come down? A. That is right. 
Q. Had you seen me before I saw you in the hall today? A. Not 
until today. 
Q. When I went out to talk with you? A. I saw you this morning 
when I come inthe room. That is the first. 
Q. You say you have 8 children? A. That is right. 
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Q. All living at home with you? A. Yes, they are all home with me. 

Q. Is Carolyn the oldest? A. No, Ihave a daughter 23 years old 
being married the 13th of this month. 

Q@. She lives at home? A. At home and never given any trouble in 
her life. 

Q. Do you have any other married daughters? A. No, I don't. 

Q. How young is your youngest child? A. About 13. The youngest 
child is a boy. He is going on 3 years old. 

Q. Isee. Now, do you recall having beat Carolyn on any other 

occasions? ‘A. Me and my wife were talking on that this morning 
and I think out of Carclyn's whole life I whipped her about 5 times. I 
say roughly. We don't have too much trouble with the children. Mostly 
when they get unruly in the house and get to fighting amongst themselves 
or don't come in on time -- I have a set time for my children and I tell 
them to be home no later than 9:00 o'clock, and during the time school is 
not running they have got to be home at 10:00 o'clock. 

Q. Directing your attention to the day of February 10th of this 


year, was Carolyn in schocl this year? A. No. 


Q. When was she last in school? A. Carolyn got out of school 
now when she reached 16. She is 18 now. She has been out a little over 
a year. 

Q. Now, you say you had occasion to beat her about 5 times. Did 
there ever come a time when you took off her clothing and beat her with 
astrap? A. I never took her clothes off in her life and beat her witha 
strap. The last time I whipped her, and she laid right across the bed, and 
I give her about 5 lashes; and the reason was that she run; and my children 
never runs when anything goes wrong. And when I am not there my wife 
don't whip them because she suffers with high blood pressure and she 
leaves it until I come home and tells me. 

Q. Is it your testimony when you first saw Carolyn she ran and 
ran down the street to the telephone booth and you struck her out there? 
A. Yes. 
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Q. And then you had her come back in your home and lay across the 
bed and you struck her there with the strap? A. Yes, about 5 lashes. 

Q. Are you able to tell us approximately when that was? A. I 
don't know exactly what day, but it was at night. I don't know the exact 
date or day of the month, 

Q. Which month was it? A. I just don’t remember the exact month. 


I don't remember whether if it was in December or not, It was during the 


same time, otherwise then it was less time than a month before this trouble 


came up. I can tell you that much. It happened during the same month this 
trouble came up. 
Q. That would be in this year, wouldn't it, 1961? A. Yes, it was 
in this year. 
Q. Now, I think you said that you had never bought Carolyn any 
glasses? A. She is not authorized to wear any glasses. She wears sun- 
glasses occasionally. 
Q. Do you ever teach your children not to lie? A. Yes, I do. 
x* * * pd * 
CLAUDIA LANA JENNINGS 
was called as a witness by and on behalf of the defendant Bush,and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, MITCHELL: 
5 * * * * 
Q. Now, Mrs. Jennings, at the time that your daughter came home 
sick you inquired of her what was the matter with her, didn't you? 
A. Yes. 
Q. Did she tell you that a girl named Shirley had done something 
to her? A. No. 
Q. Did she tell you anything about any girl having done something 
to her? A. Do you want me -- When Carolyn come home she wasn't 
well and she went upstairs and I went up and asked her what is the matter. 
She looked real bad and she didn’t tell me anything about Shirley. At 
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first she didn’t tell! me anything and then she told me she went to a girl 
named Mary. 
Q. Oh, a girl named Mary? A. Yes. 
Q. Did she tell you what the girl did? A. She told me that --I 
asked her because I asked her -- She didn't tell me directly right out till 


I asked her and then I asked her because I was worried about her; and I 


knew she felt funny. And I said, "Is anybody doing anything to you? And 
she told me about the girl and she told me that but she didn't want to get 
nobody in trouble. 

Q. She told you about the girl. Did she tell you what the girl did? 

A. No, I didn’t have any cause to believe that she had had this 
thing up in her. I didn't have any reason to believe that. I didn't have 
any cause. If I had I would have carried her to the hospital that night. 

I didn't know that until the next day. 

Q. Did you know this friend of hers whose name was Mary? A. No. 

Q. Did you know a friend of hers named Shirley? A. Yes, I 
have seen Shirley before. 

Q. Mrs. Jennings, do you consider your daughter as being a 
bright girl? A. Do you mean she is mentally sick or sone thing ? 

Q. Idon't know. A. There is nothing wrong with Carolyn. She 
doesn't have the education she should but there is nothing wrong with her 
mentally. 

Q. You have never had any trouble with her? A. No. 

Q. Does she wear glasses? 

MR. TITUS: Your Honor, may I ask that question be repeated? 

THE COURT: Does she wear glasses? 

THE WITNESS: No, she doesn’t have to wear glasses. 


x * * * * 


Washington, D. C. 
Wednesday, June 7, 1961 


The above-entitled cause came on for further hearing before THE 


HONORABLE JOSEPH R. JACKSON, U. S. District Judge, at 10:00 a.m. 
* * * * * 
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PROCEEDINGS 
(Proceedings during the day prior to the Charge to the Jury were 
not transcribed) 


(4:45 p.m.) 


CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, the Court will now 
give you its instructions which constitute the law of the case as far as you 
are concerned, You have listened to all of the evidence. You|have seen 
the exhibits. You have heard the statements and the arguments of counsel. 

It now becomes your duty to determine whether or not each defendant 
is guilty of the crime with which he is charged. Before discussing the 
charge in detail, I shall summarize for you the general principles of law 
which must govern you and guide you in your deliberations. 

It is the function and the duty of the jury to determine the issues of 
fact. It is the duty of the Court to instruct you as to the principles and 
rules of law governing the case. You are bound and obligated to follow 
the Court's instructions. 

On the other hand, you are the sole judges of the facts and you must 
determine the facts for yourselves solely upon the evidence that has been 

presented before you. The fact that a defendant has been indicted 
is not to be taken as any indication of guilt. It is merely the machinery by 
which a defendant is brought to trial. That is its sole purpose. Every 
defendant in a criminal case is presumed to be innocent and that presump- 
tion follows and clothes the defendant throughout the entire trial. 

The burden of proof is upon the Government to prove the defendants 
guilty beyond a reasonable doubt, and unless the Government sustains that 
burden and proves beyond a reasonable doubt that the defendants have com- 
mitted the crime with which they are charged, the jury must find them or 
either of them not guilty. Proof beyond a reasonable doubt, however, does 
not mean proof beyond all doubt whatsoever. It means proof to a moral 
certainty and not to a mathematical or absolute certainty. A reasonable 


doubt is just as the term implies: a doubt for which you can give a reason 
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to yourself and not just any whimsical speculation or capricious conjecture. 
It must be a doubt which is substantial and not shadowy. Neither does it 
mean a doubt born of reluctance on the part of the jury to perform an un- 
pleasant duty or a doubt arising out of sympathy for the defendant or out 

of anything other than a candid consideration of all of the evidence. 

Proof beyond a reasonable doubt simply means this: if after an 
impartial comparison and consideration of all the evidence in the case 
you can say to yourself you are not satisfied with the defendant's guilt, 
then you have a reasonable doubt. 

On the other hand, if after such impartial comparison and considera- 
tion of all the evidence, you can truthfully and candidly say to yourselves 
that you have an abiding conviction of the defendant's guilt, then you have 
no reasonable doubt. In determining whether the Government has estab- 
lished the charge against the defendants beyond a reasonable doubt, you 
will consider and weigh the testimony of all of the witnesses who have 
testified before you and all the circumstances concerning which testimony 
has been introduced. You may also consider any or all of the exhibits 
which have been admitted in evidence before you. You are the sole judges 
of the credibility of witnesses. In other words, you and you alone are to 
determine whether to believe any witness and the extent to which you 
believe him. 

In reaching a conclusion as to the credibility of any witness and in 

weighing his testimony, you are to take into consideration the witness’ 
manner of testifying; whether the witness impresses you as a truth-telling 
individual; Whether the witness impresses you as having an accurate 
memory and recollection; and whether the witness has any interest in 
the outcome of the case. 

All of those! matters, as well as any other factors that appear to 


you as having a bearing on this matter, you may consider and weigh in 


determining what ‘witnesses to believe and the extent to which you believe 
them. 
If you find that any witness wilfully testified falsely as to any 


material fact concerning which the witness could not possibly have been 


| 
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mistaken, you are then at liberty, if you deem it wise to do so} to dis- 
regard the entire testimony of the witness or any part of such testimony. 
The testimony of one witness whom you may find to be entitled to full 


credit is sufficient in criminal law for the proof of any fact except 


treason and perjury and can justify your verdict in accordance with 
such testimony, even if a number of witnesses have testified to the 
contrary. 
Ladies and gentlemen of the jury, bear in mind you will make a 
definite contribution to efficient judicial administration if you arrive at 
a just and proper verdict in this case. To that end, the Court reminds 
you that in your deliberations in the jury room, your purpose should not 
be to support your own opinion, but to ascertain and declare the 
truth. It is the duty of attorneys on each side of a case to object when 
the other side offers testimony or other evidence which counsel believes 
is not properly admissible. When the Court has sustained an objection 
to a question, the jury are to disregard the question and may draw no 
inference from the wording of it or speculate as to what the witness 
might have said if permitted to answer. | 
Upon allowing testimony or other evidence to be introduced over 
the objection of counsel, the Court does not indicate any opinion as to the 
weight or effect of such evidence. As stated before, the jurors are the 
sole judges of the credibility of the witnesses and the weight and effect 
of all evidence. In courts as well as in everyday life there are two types 
of evidence, known as direct and indirect or circumstantial evidence. 
Direct evidence is evidence of a witness himself as to what he saw 
or heard, as an eye witness to the crime under inquiry. Indirect or cir- 
cumstantial evidence is supplied by testimony of facts and circumstances 
which tend to show that the offense under inquiry has been committed and 
by whom it has been committed. In other words, it is evidence which 
is composed of proved facts which raise a logical inference as to the ex- 
istence of the fact that is at issue in the particular case. Both kinds of 
evidence, direct and indirect or circumstantial evidence, have been intro- 


duced in this case. 
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Both kinds of evidence are equally entitled to your careful consider- 
ation. Sometimes the jury may be more convinced by indirect or circum- 
stantial evidence than by direct evidence; if the circumstantial evidence 
is sufficiently strong, it may be as convincing as direct evidence, because 
circumstances speak for themselves and if they are strong enough may 
lead to a definite conclusion. But the rule of law is, whether the evidence 
be direct or circumstantial, or a combination of both, before there may be 
a conviction by a jury, you must find the evidence adds up to proof beyond 
a reasonable doubt. 

The arguments of the lawyers in this case are entitled to your most 
careful consideration, so far as you find them logical and reasonable. You 
are to remember, however, that the lawyers are advocates of their respec- 
tive sides and what they say does not constitute evidence. 

You should not let sympathy or prejudice enter into your delibera- 
tions or into your verdict. Bear in mind you are a fact-finding body and 
you are bound and obligated to apply the law as given you by the Court to 
the facts as you determine them. Impartiality is expected of you just as 
it is of me. Every defendant is entitled to a fair and impartial trial, 
uninfluenced by passion, prejudice or any other emotion. We now come 
to the law as it applies to this case. As originally read to you, the indict- 
ment consisted of two counts. However, the second count has been dis- 
missed and that will have no consideration by you. The copy of the indict- 
ment you will take with you contains the first count only. 

In that the Grand Jury charged that about, on or about February 10, 
1961, within the District of Columbia, Guy C. Hunt and Henry S. Bush, Jr., 


by means of a rubber tube and by instruments, medicines, drugs and sub- 


stances, a more particular description of which is unknown to the Grand 
Jury, did procure and produce an abortion and miscarriage of Carolyn 
P. Jennings, she being then and there pregnant. The pertinent portion of 
the District of Columbia Code relating to an abortion reads as follows: 
District of Columbia Code 22, paragraph 201, whoever by means of 
any instrument, medicine, drug or other means whatever procures 


or produces or attempts to procure or produce an abortion or miscarriage 
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on any woman, unless the same were done as necessary for the preserva- 
tion of her life or health and under the direction of a competent licensed 
practitioner of medicine, shall be punished by the penalty prescribed by 
the statute. 

The elements of the offense are as follows: one, that the defendant 
prescribe or administer to a woman a medicine, drug or other substance, 
or use some instrument or means; 

Two, that the defendant committed the act with the intent to procure 
a miscarriage. Ordinarily intent cannot be proved directly because no one 
can fathom or scrutinize the operation of the mind of another.; Intent may 
be inferred by the jury from circumstances, from things said and things 
done by the parties. 


| 
The statute does not penalize such an act if it is necessary to 


preserve a woman's life or health and is performed under the |direction 
of a competent licensed practitioner of medicine. This exception isa 
matter of defense, justification, requiring the defendant to come forward 
with evidence which with or without other evidence is sufficient to create a 
reasonable doubt of guilt. The Government is not required to bear 
the burden of producing evidence that a miscarriage was not necessary to 
preserve the woman's life and health. The evidence in support of any con- 
tention that the miscarriage was necessary for that purpose must be offered 
by the defendant. | 
It is for the jury to decide on all of the evidence in the case whether 
the miscarriage was or was not necessary to preserve a woman's life or 
health, or whether there was a reasonable doubt on the subject. In order 
to constitute the offense, it is not necessary that there should have been an 
actual miscarriage by the woman. | 
The offense is complete when an attempt to procure a miscarriage 
is made regardless of whether it results in an actual miscarriage of the 
woman, An attempt consists of an act done with a specific intent to com- 


mit a particular crime by means apparently reasonably adapted to the ac- 
complishment of that end, which act goes beyond mere preparation and 
carries the project forward within dangerous proximity of the criminal 
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act sought to be attained, which, nevertheless, falls short of the intended 
crime. A person who advises, incites, or connives at the commission of 

a criminal offense or is present at the scene thereof, aiding and 
abetting another in its commission, is jointly guilty of the offense. 

The words "aid and abet" comprehend all assistance rendered by 
acts, words, encouragement, support, or presence, actual or constructive, 
to render assistance should it become necessary. In order to aid and abet 
another to commit a crime, it is necessary that a defendant in some sort 


associate himself with the venture, that he participate in it as something 


he wishes to bring about, that he had knowledge that a criminal offense is 
being perpetrated and seeks by his actions to make it succeed. Evidence 
of a defendant's previous conviction of a crime is to be considered by you 
only insofar as it affects the credibility of a defendant as a witness and 
must not be considered as any evidence of guilt of the offense for which 
the defendant stands on trial. You have noted, ladies and gentlemen, that 
the crime involved in this case is charged against two defendants. The 
crime charged in the indictment and the evidence applicable thereto should 
be considered by you separately as to each defendant. 

It is your duty to consider all the evidence in this case and then 
return your verdict as to each defendant on this indictment. 

Finally, members of the jury, you will consider this case in the light 
of the instructions I have just given you and use the same practical approach, 
the same ordinary common sense, the same intelligence that you would em- 
ploy in determining any other important matter that you have occasion to 
decide in the course of your every-day experience. 

Your verdict in this case may be guilty or not guilty as to each or 
any of these two defendants. Your verdict must be unanimous. Will 
counsel approach the Bench. 

(AT THE BENCH:) 

THE COURT: Satisfied? 

MR. ROBERTSON: If Your Honor please, I would like to object to 
the instructions as to the necessity of an abortion as a defense. 

THE COURT: That is merely in there because it is part of the 
statute. 
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MR. ROBERTSON: I think that is confusing because here there is 


no claim that a doctor did it. 
THE COURT: I know that. 


MR. ROBERTSON: And I think that the jury might be confused over 
the fact of the shift of the burden of proof as to that as a defense. Like- 
wise, I would like to object to the charge given, the instructions given 

regarding the conviction of a crime. I think that it must be convic- 


tion of a crime involving moral turpitude and the crime of which the 


defendant was convicted, numbers charge -- 


THE COURT: This is the regular instruction, the ordinary instruc- 


tion that is always given. 

MR. ROBERTSON: I realize that, Your Honor. 

THE COURT: I think the jury realizes that. I thought I 
emphasized that. 


kind of 


MR. ROBERTSON: I would like to request this instruction, that the 
evidence where there is circumstantial evidence, as is partially relied 


upon here, the evidence must exclude every hypothesis of innocence. 
THE COURT: I have never given it. I have seen it given in other 


jurisdictions, but I have never seen it here. 

MR. TITUS: Your Honor, that is not the law. 

THE COURT: I say that in other jurisdictions I have se 

MR. MITCHELL: It is the law. 

THE COURT: I deny your request. 

MR, ROBERTSON: Very well. 

MR. MITCHELL: I have one or two propositions. One, 
am afraid that the jury got the impression that circumstantial 
might be considered stronger than -- 

THE COURT: It may be. That is the law. 

MR, MITCHELL: I don't think -- 


len it given. 


is that I 
evidence 


THE COURT: If you are objecting to it, Iam overruling it. 
MR. MITCHELL: All right. Another thing, I think you should tell 


them that the indictment is not evidence -- 
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THE COURT: I did. Oh, yes, not to be considered as evidence at all. 
MR. MITCHELL: All right. 
(IN OPEN COURT:) 

THE COURT: In considering the instructions I have given you, 
ladies and gentlemen of the jury, you are to consider them in their entirety, 
that is, as a whole. Do not pick out a single instruction to the neglect of 
others. On your return to the courtroom, your foreman will state your 
verdict, but each of you may be asked to state if that is your verdict and 
in that case you will be prepared to do so, Before commencing your 
deliberations, you will elect one of your members as foreman or forelady 
to preside over your deliberations, Whenever you shall have arrived at a 
verdict, notify the marshal, whereupon, you will be escorted back to the 

courtroom to announce your verdict through the foreman or forelady. 
The alternate juror is excused from any further participation in the case, 
with the thanks of the Court for his services. 

Now, ladies and gentlemen of the jury, you may retire to your jury 
room to begin your deliberations, taking with you a copy of the indictment. 
The Court will now recess until return of Court. (Whereupon, at 5:06 p.m., 


the jury retired to begin deliberations.) 
* * * 


[ Filed June 8, 1961] 
[ VERDICT] 

On this 8th day of June, 1961, came again the parties aforesaid, in 
manner as aforesaid, and the same jury as aforesaid, the hearing of which 
was respited; Whereupon the jury return into Court at 10:00 a.m. and re- 
tire to resume their deliberations; Thereupon the jury return into Court 


and upon their oath say that the defendants Guy C. Hunt and Henry S. 


Bush, Jr. are Guilty of Count 1 of the indictment; Whereupon each and 
every member thereof is asked if that is his or her verdict and each 
and every member states that it is. The case is referred to the Proba- 
tion Officer of the Court and the defendants Guy C. Hunt and Henry S. 
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Bush, Jr. are committed to the District of Columbia Jail. 
By direction of 
/s/ JOSEPH R, JACKSON 


Presiding Judge 
Criminal Court #7 


Present: 
United States Attorney 


By: Harold Titus 
Assistant United States Attorney 


* * * 


[Filed June 14, 1961] 
UNITED STATES OF AMERICA 
v. : Criminal No. 285-61 
HENRY BUSH, et al. 
MOTION FOR JUDGMENT OF ACQUITTAL 
AND/OR FOR A NEW TRIAL 

Comes now the defendant, Henry Bush, by and through his attorney, 
Curtis P, Mitchell, and moves this Honorable Court for a judgment of 
acquittal and/or for a new trial and as reasons therefor states as follows: 

1. That the verdict of the jury was contrary to the weight of the 
evidence, 

2. That the jury’s verdict was contrary to the facts. 

3. That the jury's verdict was contrary to law. 

4. That the Court committed prejudicial error in the course of the 
trial. | 

5. And for such other and further reasons as will be called to the 
attention of this Honorable Court upon the hearing of this motion. 


/s/ CURTIS P. MITCHELL 
Attorney for Defendant 
508 Fifth Street, N.W. 
Washington, D. C. 


[ Certificate of Service] 


[ Filed July 28, 1961] 
UNITED STATES 

Vv. 
HENRY S. BUSH, JR. 


Criminal No. 285-61 
Charge: Abortion 


On this 28th day of July, 1961, came the attorney of the United States, 
the defendant in proper person and by his counsel, C. P. Mitchell, Esquire; 
whereupon defendant's motion for judgment of acquittal and/or for new 
trial coming on to be heard, after argument, is by the court denied. 


By direction of 


/s/ JOSEPH R. JACKSON 
Presiding Judge 
Present: Criminal Court #___ 


United States Attorney 


By: Harold Titus 
Assistant United States Attorney * * 


* * * 


* * 


[ Filed August 2, 1961] 
JUDGMENT AND COMMITMENT 

On this 28th day of July, 1961 came the attorney for the government 
and the defendant appeared in person and by his counsel, C. P. Mitchell, 
Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of ABORTION as 
charged in count one and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of One (1) year to three (3) years. 
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IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ JOSEPH R. JACKSON 
United States District Judge 


* * 


[ Filed August 3, 1961] 
NOTICE OF APPEAL 
Name and address of appellant: Henry S. Bush, 626 - 9th Street, N.E., 
Washington, D. C. 
Name and address of appellant's attorney: Robertson & Roundtree. 
Offense: Abortion. | 
Concise statement of judgment or order, giving date, and any sentence: 
Verdict of guilty, (July 28, 1961, Sentence 1 year to 3 years). 


| 
Name of institution where now confined, if not on bail: District of 


Columbia Jail. 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


Date: August 3, 1961 /s/ Henry S, Bush, Jr. 
Appellant 


/s/ Dovey J. Roundtree, 
Attorney for Appellant 
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[ Filed Nov. 9, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA _) 
v. ) CRIMINAL ACTION 
GUY C. HUNT, NO. 285-61 
HENRY S. BUSH, JR., 
Defendants. 


Washington D. C. 
Monday, June 5, 1961. 


The above-entitled matter came on for trial at 10:10 a. m. before 
the HONORABLE JOSEPH R. JACKSON, Judge, and a jury. 


* * * * * 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
*x * * * * 
CAROLYN PERALINE JENNINGS 
was called as a witness by and on behalf of the Government and, 
having been first duly sworn, was examined and testified as follows: 
* * * * * 
(AT THE BENCH:) 
MR. MITCHELL: In light of the opening statement made by counsel, 
it would appear that this witness is a juvenile. And added to that, if 
Your Honor please, is also the fact that the matter of her pregnancy in 
terms of the opening statement would appear to have occurred as a result 
of an illegal activity. I would respectfully move Your Honor, therefore, 
that this child whose parents are not here, that this child would) be entitled 
to have this Court instruct her with respect (1), her Constitutional rights, 
and the other as a matter -- 
THE COURT: What Constitutional rights do you refer to? 
MR. MITCHELL: Well, she would have a right not to testify con- 
cerning a matter which would charge her with an offense under the 
District of Columbia law of fornication, in addition to which there is 
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the matter of adultery, which are two criminal offenses; and I think 
that out of an abundance of caution this child should be apprised of the fact. 
THE COURT: I assume this is the complaining witness. 
MR. TITUS: She is, Your Honor. 
THE COURT: I will deny your motion. 
* * * * 
DIRECT EXAMINATION 
BY MR, TITUS: 
Q. State your full name, please. A. Carolyn Pearline Jennings. 
* * * * * 
Q. What is your home address now? A. 110 13th Street, Southeast. 
Q. How old are you now, Miss Jennings? A. 18. 
* * * * * 
Q. Now, Miss Jennings, I want to direct your attention to the 
year of 1960, Christmas and before of that year. Where were you 
living at thattime? A. Same address. 
* * * * * 
24 Q. I want to call to your attention the defendant Henry Bush seated 
here at counsel table. Do you know him? A. Yes, sir. 


* * * * * 


Q. How long have you known him? A. I met him in December. 
* * * * * 


Q. Of what year? A. 1960. 
* x* * * * 
Q. All right, Miss Jennings, after meeting the defendant Henry 
S. Bush, Jr., did you keep company with him? 


* * * * * 


25 Q. How long did you go with him and how frequently, Miss Jennings? 


A. Iwent out about 10 times, I guess. 
* * * 
BY MR. TITUS: 
Q. Would you proceed, Miss Jennings, and describe the relation- 


ship with the defendant Bush? A. Iwas going with him. 
* * * * * 
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. Now, what happened in January of 1961? A. I got pregnant. 
* * * * * 
. And what caused you to notice that? A. I missed my period. 
Did you discuss that with anyone? A. With Henry. 
* * * * * 
Q. And who is Henry? A. Henry Bush, right here (indicating). 
Q. And where was it that you discussed that with Henry? 
A. In his car. 
In his car? A. Yes, sir. 
Do you know when that was? A. I don't know the exact date. 
Do you know what month it was? A. Uhuh. 
. What month? A. February; about February. 
. Around February? A. Uhuh. 
Q. What was that discussion? What happened and what was said? 


A. I told him that I missed my period. 
* * * * * 


THE WITNESS: I told him that I was pregnant and he told me to 
wait until next month, that I might not be pregnant. 
BY MR. TITUS: 


Q. Did you have any discussion about marriage? A. Yés. 
* * * * * 


Q. Tell the Court eat jury what that was about. 
Q. What “did he say? A. He told me i had to finish school. 
Q. What else was said? A. And he started talking a 
lot of things; just talk. 
* * 
BY MR. TITUS: 
Q. Now, I want to call your attention, Miss Jennings, to the date 
of February 10th, 1961. Did you see Henry Bush on that day? 
A. Yes, sir. 
Q. Where did you first see him that day? A. Over his mother's 
house. 
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Q. Where was that? A. 9th and F. 

Q. 9thand F? A. Yes, Northeast. 

Q. And after seeing him on that day, did you. accompany him or 

go with him to any particular place on the date of February 10th? 
A. Yes, sir. 

Q. Where did you go? A. Over in Northwest on -- We went to 
the doctor's house. 

Q. You went where? A. To the doctor's house, to Mr. Hunt's 
house. 

Q. To the defendant Hunt's house? A. Yes, sir. 

Q. What time did you go to the defendant Hunt's house? 
A. Around about 8:00 o'clock. 

Q. About 8:00 o'clock? A. Yes, sir. 

Q. How did you get to that house? A. On the bus. 

Q. And who was with you? A. Henry. 

Q. Pardon. A. Henry. 

Q. Had you ever been to the defendant Hunt's house before? 
A. No, sir. 

Q. Did you know where you were going when you got on the bus 
with the defendant Henry Bush? A. He said he was taking me to a doctor 
and that is all. 


Q. Who said he was taking you toa doctor? A. Henry. 

Q. Now, tell the Court and jury, Miss Jennings, what took place? 
And, incidentally, do you remember the address of the defendant Hunt's 
house? A. No. 

Q. Do you remember what road or street it was on? A. No, but 
I could show you. 

Q. But what? A. I could show you. 


* * * * * 


Q. Did you show that address to Detective Kelly later on in his 


car? A. Yes. 
x 
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Q. Tell the Court and jury what took place when you and 
Bush arrived at the defendant Hunt's home. A. We got off the 
and went around the corner and knocked on the door. 

Q. Who knocked? A. Henry. 

Q. And after Henry knocked on the door what happened? 
girl came downstairs and she said she would tell the doctor. 


* * * * * | 
| 


Q. Go ahead, what was said? A. Henry told the girl to get the 
doctor and she went upstairs and told the doctor. | 
MR. MITCHELL: Objection to what somebody went upstairs and 

told somebody else. 
THE COURT: Overruled. 
BY MR. TITUS: 
Q. Go ahead, Miss Witness, what happened then? A. T 
told them to come on up and we went up. 
Q. When you went up, what floor did you go to? A. The 

one floor up. 

Q. Only one floor up? A. Uhuh. 
Q. When you got up to this one floor up, or the second floor, 
what happened there? A. We went to his office. 
* * * * * | 
Q. What kind of an office? A. Like a doctor's. | 
Q. Who was with you at that time? A. Henry and Mr. Hunt. 
Q. Henry and Mr. Hunt. What happened in that office? 
A. Well, Henry and Mr. Hunt then talked for a while and he asked me 


my age and asked me if I was going to school. 
Q. What did you tell him? A. I told him I was going to school and 
I was going to stay over a girl friend's house. 
Q. Stay over in a girl friend's house? A. Uhuh. 
Q. For how long? A. 2or 3 days. 
Q. Was that a fact? A. No, that is what Henry told me to tell 
34 the doctor. 
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Q. When had Henry told you to tell the doctor that? A. On the 
way over there. 
Q. How old did you tell the doctor? By the way, does the word 
"doctor" refer to the defendant Hunt? A. Yes. 
* * * * * 
Q. What did the defendant Hunt say to youthen? A. He told me 
that he didn’t want to do anything to girls unless their parents come 


with them, but since Henry was a good friend of his andI was going to 
be away from home he would do it. 

Q. Since Henry was a good friend of his and you were going to 
be away from home he would do it? A. Yes. 

Q. What else did he tell you? A. He told me not to -- Nothing 
else right then. 

Q. What did you do then? A. Henry started talking with him. 

Q What happened after that? A. He told us to go to a show or 
some place until 10:00 o'clock until after office hours. 

*% * * * * 

Q. When you got back to Mr. Hunt's house what happened there? 
A. Well, we knocked on the door and Mr. Hunt, he came down, and 
we went upstairs. 

Q. Who opened the door for you? A. Mr. Hunt. 

Q. What happened after he opened the door? A. We went upstairs. 

Q. Was that the same place you had been before? A. Yes. 

Q. What happened when you got upstairs? A. He gave mea 
little white gown to put on. 

Q. What kind of a white gown? A. Just a little white gown that 
fastened in the back. 

Q. That fastened in the back? A. Yes. 

Q. Where did you go when you put on that little white gown? 

A. I went to another room that had tables and things in it. 

Q. Ican't hear you. A. Into another room that had tables and 
things in it. 
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Q. When you got to that room that had the tables and things 
in it, what did you do? A. I changed my clothes. 

Q. What did you do with this little white gown? A. Put it on. 

Q. What did you do then? A. Then after I put it onI told him and 
he came in and told me to get on the table. 

Q. Who told you to get on the table? A. Mr. Hunt. 

Q. When you got on that table, was the defendant Bush present 
in that room at that time? A. No. 

Q. Where was he when you left him, when you saw him last? 
A. In the hall. 

Q. Inthe hall? A. Yes. 

Q. When you got on this table, what then happened in that room? 

A. Well, he washed his hands and then he told me that I might 
not be pregnant and Henry might have just knocked my womb out of place. 

Q. Might have knocked your womb out of place? A. Yes\. 

Q. Who said that? A. Mr. Hunt. 

* * * * * 

Q. What happened then? A. Then he took some kind of thi 

and looked up in me. 


\ 


* * * * 


Q. Are you referring to your vagina? A. Yes. 


* * * * * | 


Q. What did he do then? A. Then he took some red stuff anda 


syringe and put that on me and then he put something else and then -- 


* * * * * 


Q. What did he do with the syringe? A. The red stuff, he put 
that on me. 

Q. Where? A. In my vagina. 

Q. Then what did he do? A. Then hot stuff. I guess that was water. 


* * *x * * 


Then he took some little long things about like this (demonstrating). 
. What were these little things? A. I don't know. 
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Q. What were they made of? A. Metal. 

Q. What did he do with those? A. He put them in my vagina, 
one of them. 

Q. What happened after that? A. I don't know. Oh, blood started 
coming out. 

* * * * 

Q. Go ahead. A. He put a little red tube. 

Q. A little redtube? A. Yes. 

Q. After he put that little red tube in you, what happened? 
A. Blood started coming out. 

Q. Allright. Did he put anything else in you? A. He put some 
little white gauze in. 


x * * * * 


Did there come a time when you saw the defendant Bush again? 
Yes. 
. When did you see him? A. Right after the doctor gave me 


When he gave you the pills? A. Uhuh. 
Was the defendant Bush present at that time? A. Right after 
I got the pills. 
Q. Right after you got the pills? A. Uhuh. 
Q. Where did you go after you had gotten the pills? A. We stayed 
there for a few minutes. 
* x * * * 
Q. Now,| did you and the defendant Henry Bush finally leave that 
room or office where the defendant Hunt had done this to you? A. Yes. 
* * * * * 
Q. Now, did there come a time when you left that room with Bush? 
A. Yes. 
Q. And did there come a time when you left the entire house that 
you were in? A. Yes. 
Q. What time would you say that was? A. 11:30 or 12:00. 
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Where did you go at time? A. Went out front. 
. Ican't hear you. A. We went out front. 
. Out front? A. Yes. 
Did there come a time when you went to your home? A. Yes. 
What time did you get home? A. About 12:00 or 1:00, 
Now, ‘the following morning, that is the following day, | February 


11th, what happened to you that day? A. I was having pains in my 


stomach. 
* * * * * 
Q. How did you get sick? Before you went to the hospital, what 
happened? A. I kept having pain and then I fainted and my mother she 
called the police. 


Q. What hospital did you say you went to, D. C. General? 


* * * * * 
| 


Q. And what happened to you there at the hospital; do youl know? 
A. Well, when I got there they took me straight in to this room, to change 
my clothes, and then the doctor and nurse stayed there for a while and 
the doctor looked at me and he went and got another doctor; and|then for 
a few minutes they talked and then they went on the inside and taken the 
stuff out. 

* * * * * 

Q. Incidentally, Miss Jennings, what was that room that you went 
into and got up on this table; what was that room like? Describe it as 
best you can. A. Just like an operating room, just about. It looked 
like an operating room. 

Q. Like an operating room? A. Yes. 

Q. Did you see any more tubes other than the one put in you? 
A. Yes, sir. 

Q. Where were they? A. Some was over on the little table. 

Q. Ican't hear you. A. Over on a little table and over on a 
little stand. 

Q. Now, had you ever seen this man Hunt before you went to that 
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particular house in that room on that day of February 10th? A. No, sir. 
* * * * * 

Q. Miss Jennings, you previously testified that you had not been 
to this particular house of defendant Hunt before that time. How did 
you happen to go the home of defendant Hunt on this occasion, on 
February 10th? A. I went over Henry's house to see him but he wasn't 
in, so his mother got in contact with him and he came in. 

Q. Ican't hear you. A. He told me to go on home and he would 
see me later; and his mother told him he had better do something for 
me; and he walked me around the corner and then he told me to meet him 
back there around 6:00. 

* * 
BY MR. TITUS: 

Q. Did you meet him around 6:00? A. About 7:00. 

Q. Did you see him at 7:00? A. Yes. 

@. And how did you happen to go to Hunt's house? A. I don't 
know, he just took me around there. 

* * * * 
DR. E. GEORGE KASSNER 
was called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 


a * * * * 


Q. Doctor, on that particular date of February 11, 1961, did 


you have occasion to see the young lady who just left the stand as you 


came in, Carolyn Jennings? A. I did. 
ak * * * * 
A. She registered at the Admitting Office at noon andI saw her 
within 15 minutes after she came in. 
Q. And that was February 11th? A. That is right. 
Q. What was her condition when you first saw her, Doctor? 


s-11 


A. Well, she complained of feeling weak. She said she fainted earlier 
in that day and she was complaining of vaginal bleeding. 
Q. Did youexamine her? A. That is right. 

Q. What did that examination consist of, Doctor? A. The only 
examination I did down there was to determine her vital signs, blood 
pressure, pulse, etc.; and those were stable; and a pelvic examination. 

Q. What did that disclose? A. WhenI set her up with the pelvic 
examination I was confronted with some gauze packing. 

Q. With what? A. Cotton gauze. 

Q. Where? A. Inthe vagina. AndI removed that and found a 
catheter which was placed within the uterine cervic, in the uterus itself; 
and there was a fetus placenta within the vagina; and there was some 
blood clot within the vagina. 

Q. What was done then; what happened next? A. Well, I called 
the obstetrics resident, who would be responsible for her once she 
came into the hospital. He examined her and -- 

Q. Were you present? A. Yes. And he confirmed my findings 
and she was admitted to the hospital. I showed the things which)I found 
on the examination to the detective who was with her. 

Q. Was that Detective Kelly? A. That is right. And I turned 


them over to him. 


Q. By turning them over to him, do you mean the catheter that 
you found? A. Well, I turned the catheter and the packing and the 
placenta, fetus and placenta. 


* * * * * 


A. I saw the catheter within the vagina. This is a method in attempting 
to induce abortions that I have encountered, but I don't know. 


* * * * * 


CAROLYN P. JENNINGS 


resumed the stand and, having been previously duly sworn, was examined 
and testified further as follows: ” ° 
CROSS-EXAMINATION 
BY MR. MITCHELL: 


* * * 
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Q. Now, I believe you have already testified, young lady, that 
you got a bus and you went up to Mr. Hunt's house? A. Yes. 

Q. And when you got there some lady let youin? A. Yes. 

Q. Now, after you had gotten into the house you said some con- 
versation was had between Mr. Hunt and Mr. Bush? A. Yes. 

Q. But you did not hear what it was? A. I didn't pay no 
attention to it. 

Q. I believe you also testified when you were asked that you had 
not had a conversation, a prior conversation that evening with Mr. Bush 
about having any abortion performed either, had you? A. What? 

Q. You had not had any conversation with Mr. Bush about having 
any abortion performed, had you? A. Yes. 

THE COURT: What is that? 

THE WITNESS: Yes. 

BY MR. MITCHELL: 

Q. When? A. We talked about it a couple of days. I was supposed 

to have met him some place else and go to Mr. Bush's house. 
* * * * * 

Q. Andon the 10th when you say you went to Mr. Hunt's house 
you didn't have any conversation with him then about having an abortion, 
did you? A. I did; he told me what was going to happen. 

Q. Where were you when you had a conversation with Bush about 
getting an abortion performed? A. On G Street, Northeast, I think. 

I am not sure. 

Q. Tell us what the conversation was that you say you had with 
him about having an abortion performed? A. Well, he said he couldn't 

marry me. 

Q. This is on the 10th? A. No. 

Q. Well, that is what I am talking to you about. A. Oh. I told 
him that I was scared to go home, and if I got pregnant I might get put 


out the house and then I wouldn't have any place to go or the baby either; 


so I was particular about having a baby and not being married. And he 
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said there was a friend of his who was a doctor and he said that I didn't 
have to have a baby if I didn't want. 


Q. This is on the 10th? A. Yes. 
* * * * * 


| 
Q. Now, you didn't have any conversation with anyone in the 


presence of Mr. Bush about an abortion being performed on you either, 
did you? A. No, just those 2 right there (indicating) . 

Q. Did you have a conversation with Mr. Bush and Mr. Hunt about 
performing an abortion on you? A. Well, they talked first. 

Q. Well, you said -- 

THE COURT: One minute. Did you hear a conversation between 
the 2 defendants here concerning an abortion? 

THE WITNESS: Yes. 

BY MR. MITCHELL: 

Q. Didn't you just say less than 2 minutes ago that you didn't? 
A. I said I didn't talk about it. 

Q. And didn't you say you didn't hear what they said because you 
didn't pay any attention? Didn't you say that? A. I didn't, but|Henry 
told me what he was going to tell the man. 

Q. Well now, Miss Jennings, His Honor just asked you if] you 
heard any conversation between Mr. Bush and Mr. Hunt -- A. |I heard 
part of it. The first part they were whispering, you know. 

Q. AllI want to ask you, young lady, is exactly what His Honor 
asked you. Did you hear any conversation between Mr. Hunt and Mr. 
Bush about performing an abortion on you? A. Yes. 

Q. Well, tell us what it was. A. Well -- 

Q. Exactly what was said, to your best recollection, and| who 
said what. A. What I heard was the doctor asked Henry about how much 
was I pregnant and Henry said about a couple of months. So the doctor 
asked me how did I feel. He told me to stand up and then he said, I 
wasn't really wide, and then him and Henry started talking again. Then 
he asked me was I scared and was I going to be home and was I going to 
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be home or away from home, and if I got sick would I go to the hospital. 
And he told me ifiI got sick not to go to D. C. General Hospital and 
things like that. 
* 
[ Filed Nov. 9, 1961] 


156 Washington, D. C. 
Tuesday, June 6, 1961, 


* * 


' DETECTIVE BERNARD F. KELLY 
was called as a witness by and on behalf of the Government and, having 


been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 
* * * * * 

Q. Detective Kelly, I want to call your attention to the complaining 
witness, Carolyn P. Jennings. Did you have occasion to accompany her 
to the home of defendant Guy C. Hunt seated here at counsel table? 

A. I did, sir. 

Q. At thatitime did the complaining witness point out the area or 
the place -- 

MR. ROBERTSON: Objection, if Your Honor please. It is leading. 

THE COURT: Overruled. 

THE WITNESS: Yes, she did. 

* * * * * 

Q. Where was that located, Detective Kelly? A. It was located 
at 766 Rock Creek Church Road, Northwest. 

Q. Is that in the District of Columbia? A. In the District of 
Columbia, sir. 

Q. On the date of the 11th of February, 1961, Detective Kelly, 
did you have occasion to be at the District of ColumbiaGeneral Hospital 
to see a Doctor Kassner at that hospital? A. I did, sir. 

Q. Did you obtain anything from the doctor at that time? 
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A. I did, sir. 
Q. What did you obtain, Detective Kelly? A. Doctor Kassner of 
the staff of D. C. General Hospital in the emergency room of that 


hospital turned over to me a red catheter. 
x* * * * * 


Q. Did there come a time when you placed the defendant Guy Hunt 


under arrest? A. Yes, sir. 
* * * * * 


Q. When you went to those premises and placed the defendant under 


arrest, did you also have a search warrant with you? A. I had a search 


warrant and an arrest warrant. 
Q. Did you have occasion to search the premises where the 
defendant Hunt lived on the second floor? A. Yes, sir. 
Q. Did you, as a result of that search, seize certain property 
from those premises? A. Yes, sir. 
Q. Incidentally, what did the actual apartment or home of the 
defendant Hunt look like? Describe it to the jury. A. AsI stated, the 
premises occupied by the defendant Guy Hunt is on the second floor and as 
you ascend the stairs you make a right turn and there is a little room used 
as a bedroom and then there is an off-room that has a medical table with 
stirrups and many medical instruments in this particular room; Off to 
the left of this room is an office which has a desk and -- In fact) it has 
2 desks in there. And, asI said, the other room is more or less in my 
experience what I would say an examining room used by a doctor. 
* * * * * 
Q. Detective Kelly, I want you to look at what is now marked as 
Government's Exhibit Number 3 for Identification and the contents of that 
particular exhibit. Tell us if you have seen that before, sir. A. Yes, 
I have. 
Q. Where was that when you first saw it? 
A. This was in the office as I have described as an examining 
room in a cabinet which was originally a carpenter's cabinet. It was 
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Kraftsman on the cabinet and in this cabinet at the bottom were these 
catheters. 

Q. How many catheters? A. There were 14, sir. 

Q. Would you hold one of them up, Detective Kelly? 

All right. And did you recover that particular exhibit, Government's 
Exhibit Number 3, before you from the defendant's office or room; the 
defendant Hunt's office or room? A. Yes, from his office, sir. 

* *x * * * 

183 Now, Detective Kelly, before you went to the premises of the 
defendant Guy Hunt on the date of the 15th of February of 1961, without 
telling us what it was, had you received a description of those premises 
from the complaining witness in general? A. Yes, Sir. 

184 Q. And did your examination of those premises coincide with 
that description? 

MR. MITCHELL: Objection. 

THE COURT: Overruled. 

BY MR. TITUS: 

Q. Did it coincide with that description previously given you by 
Miss Jennings? A. Yes, sir. 

Q. You found a table there you have described with stirrups? 

A. Yes, sir. 

Q. What date was the defendant Bush placed under arrest, 
Detective Kelly? A. Mr. Titus, the defendant Guy C. Bush walked into -- 

Q. Do you mean Henry S. Bush? A. Iam sorry. Henry S. 
Bush walked into the Homicide Squad Office at 6:30 a. m. on February, 
I think, the 16th. I would have to refer to my records, but he walked 
into the office. In fact, he was there when I got there. 

Q. On what you believe to be the 16th? A. I may be wrong but 
I would have to check my records. 


Q. At that time was he placed under arrest? A. He was placed 
under arrest after I talked to him; yes, sir. 


* * * 
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HENRY S. BUSH, JR. 
was called as a witness in his own behalf and, having been first duly 


sworn, was examined and testified as follows: 


* * * * 
CROSS EXAMINATION 
BY MR, TITUS: 
* * * * * 
Q. Now, Mr. Defendant, on the date that you have mentioned, 
that is the 3d occasion, when you said Carolyn came to Mr. Hunt's 
house, what day was that? A. What day when Carolyn came to Mr. 
Hunt's house? 
Q. When Carolyn came to Mr. Hunt's house what date was that? 
A. What date? 
Q. What date was it? A. Well, Carolyn has only been to/Mr. 
Hunt's home in my presence one time. This is the 10th, I believe, of 
February. 
* * * * * 
Q. Now, what time would you say it was that Carolyn Jennings 
arrived at Mr. Hunt's apartment, Mr. Defendant? A. Well, I really 
don't know the exact time Carolyn arrived there. It was after I had 
gotten there, I know that. 
Q. You had gotten there, you said? A. Between 9:00 and 9:30. 
Q. Now, approximate the time for us that Carolyn got there? 
A. Carolyn came in a little after I had gotten there. 
* * * * * 
Q. And who let her in then? A. Well, asI stated before, a person 
doesn't have to let you in. You push the button and the door canjbe 


opened from the office upstairs. 


Q. Someone has to push that button upstairs, do they? 
A. That is right. 

Q. Now, who pushed that button upstairs? A. Mr. Hunt 
only one I would know of to push the button. 
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Q. Mr. Hunt had never seen Carolyn before, had he, Mr. 
Defendant? A. No. 

Q. And he pushed this button without knowing who was at the door? 
A. Yes. 

Q. And after he pushed this bell and opened that door downstairs, 
is it your testimony then Carolyn walked up to the second floor? 

A. Yes, Mr. Hunt has a practical nursing school there. 

Q. Yes, sol have heard. That is where Carolyn walked up the 
steps, did she? A. That is right. 

Q. She came into the room where you and Mr. Hunt were? 

A. That is right. 

Q. And what room were you in at that time? A. I was in Mr. 
Hunt's office. 

Q. What kind of office is that? A. Well, I can't -- This is an 
office with a desk and it has a lot of books there and he has some of his 
materials there as far as nursing is concerned. 

* * * * * 

Q. I see. And after you had decided that you would leave the 
defendant Hunt's place, where did you proceed then? A. Home. 

Q. And how did you get home? A. By street car. 

Q. By street car? A. That is right, and bus. 

Q. And bus? A. That is right. 

Q. And how far did Carolyn go with you? A. To 8th and East 
Capitol. She lives right across the park and I live in Annacostia. 

Q. And did you first get on a street car? A. Yes, down to New 

York Avenue. 

Q. And she rode down there? A. That is right. 

Q. What happened at 7th and New York? A. I got the bus and 
rode to 8th and H. 

Q. Did she ride with you too? A. Yes. 


Q. During that time you were in the bus and street car with her, 
did she tell you'at all what she wanted that night? A. No, this is the 
time that I told Carolyn that I didn't think that she should do what she 
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was doing as far as following men or looking for men the way she was 
doing; and I told her that she knew I was married and as far as myself and 
her go I didn't never want her to come looking for me again and trying 
to see me. 
@. Where were you, Mr. Defendant, when you told Carolyn that? 
A. Well, this conversation -- I can't tell you exactly where I was be - 
cause the conversation took place as we were going home. 
Q. Yes. And did you ask her what she wanted of you that night? 
A. Well, Mr. Titus, we had no -- We weren't that close friends, andI 
really didn't see why I should ask her about as far as what she wanted. 
I asked Carolyn why did she come up there and what was she 
looking for. It really didn't matter because it was just a girl that I knew. 
Q. What I want to know is, when you asked her that, what! did she 
say? A. She just gave me the search and never answered me. 
Q. Gave you the search? A. She just laughed and never came out 
and told me what she wanted. 
* * * * * 
Now, Mr. Defendant, there came a time that you were questioned 
by Detective Kelly, as you have already testified to? A. That is right. 
Q. And you told your attorney in response to a question that you 
had lied to Detective Kelly. Why was that lie? A. Well, before Mr. 
Kelly told me he picked out, showed me a picture of Mr. Hunt, and he 
told me that they had Mr. Hunt involved in an abortion case, and he 
asked me did I know anything about it and I told him no. And the reason 
I lied to Mr. Kelly is because I thought if I had told him that I had even 
been in his presence that it would get me involved. I didn't want to get 
involved in this at all. 
Q. Now, Mr. Defendant, as a matter of fact, at the time) that you 
told this lie to Detective Kelly you had already been placed under arrest, 
hadn't you? A. I hadn't been placed under arrest. I was placed under 
arrest after Mr. Kelly took a statement from me and then he took me in 


the fingerprints and a police officer, I think it was a sergeant, lasked 
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him who should I put down made the arrest, and he said put my name 
down; and that is what happened down in headquarters. 
* * * * x* 

Q. Mr. Defendant, will you look at this photograph marked 
Government Exhibit Number 7 for Identification. Do you recognize that 
bed in that room depicted in that picture? A. No, sir, I have never 
went all through Mr. Hunt's place. I don't recognize this. 

Q. How do you know it is Mr. Hunt's place? A. I assume it is 
because you are giving me this picture and I am involved in a case of 
abortion. 

x * * 
CLAUDIA LANA JENNINGS 
was called as a witness by and on behalf of the defendant Bush and, having 
been first duly sworn, was examined and testified as follows: 
* * * * * 
CROSS-EXAMINATION 
BY MR. TITUS: 

Q. Mrs. Jennings, you were present later on after the police 
talked to Carolyn about this? A. Yes. 

Q. You heard what she told the police, didn't you? A. Yes. 

Q. And you stated in response to a question by Mr. Mitchell that 
she told you about Mary because she didn't want to get anybody in trouble? 
A. That is right. 

Q. Did she tell you that later? A. Yes, she told me that. 

Q. That was after that night? A. WhenI pinned her down and 
she started telling me and she just told me the girl because she just didn't 


want to get anybody in trouble. 
* * 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16544 
Henry S. BusH, APPELLANT 
v. 
Unrrep Srates oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRIOT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE? 


Appellant and one Guy C. Hunt, were charged on April 17, 
1961 in a two count indictment for violation of Title 22, Sec. 
201, D.C. Code (Abortion and attempted abortion). Trial 
by jury was had on June 5, 6 and 7, 1961, and on June 8, 1961, 
the jury found both guilty on Count One (abortion). Appel- 
lant’s motion for judgment of acquittal or in the alternative for 
a new trial, was denied on July 28, 1961. On August 2, 1961, 
appellant was sentenced to a term of one (1) to three (3) 
years imprisonment. Notice of appeal was filed on August 
10, 1961. 

The trial 


In December, 1960, the complainant, Carolyn P. Jennings, 
first met appellant, went out with him on about ten occasions 
(S. 2). During this time she had sexual relations with 
him. In January, 1961, she discovered she was : pregnant 
(S. 3), and she told appellant of her condition. On February 
10, 1961 they met at appellant’s mother’s house at 9th and F 
Sts., N.E., at which time he told her he would take her to see 
a “doctor” (S. 4). They proceeded to Guy C. Hunt's 


2 References to the joint appendix are shown as (J.A.) and to the sup- 
plementary joint appendix as (8.). 
(1) 
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house at 766 Rock Creek Church Road, N.W., and went to 
his office on the second floor where appellant talked to Hunt 
about an abortion (S: 5; 13). Hunt then told both appellant 
and the complainant to return later that evening after office 
hours. They left together, passed the time away in a nearby 
laundromat and drug store, returning to Hunt’s house at 10 
PM. (S.6). Appellant waited in the hall while the complain- 
ant went into an ante room, changed into a white gown and lay 
down on a table at Hunt’s direction (S. 6, 7). Hunt then 
operated on her by inserting tube into her. vagina and inject- 
ing various fluids by means of a syringe (S. 7). When the 
operation was completed Hunt told her to get dressed and 
gave her some pills to take at prescribed intervals (S. 8). 
She thereupon rejoined appellant who had entered the room 
and they left the house. The next day, February 11, 1961, 
complainant became sick, fainted and was taken to D.C. 
General Hospital (S. 9). 

Dr. E. George Kassner who examined her at the hospital 
on February 11, 1961, stated that he removed some gauze 
packing and a catheter from her vagina at which time she 
aborted (S. 10, 11). He then turned these items™ over to 
Detective Bernard Kelly of the Metropolitan Police Depart- 
ment. After being given further treatment by Dr. Kassner, 
the complainant was ultimately discharged from the hospital 
(J.A. 6). 

Detective. Bernard Kelly testified that he reported to DC. 
General Hospital on February 11, 1961, and talked to Dr. 
Kassner, and at that time was given the catheter used on 
complainant (S. 14, 15). Subsequently, on February 14, 1961, 
Kelly returned to the hospital and accompanied the complain- 
ant to the Homicide Squad where he obtained a statement 
from her as to the abortion (S. 14, 16). That same day they 
went to the U.S. Commissioner’s Office where she swore to an 
affidavit in support of an application for an arrest warrant for 
Hunt and a search warrant for his premises (S. 15). 
On February 15, 1961, complainant accompanied Det. Kelly to 


The doctor stated that this is a method used in attempting to induce 
abortions (Tr. 77). 
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766 Rock Creek Church Road, N.W. where Guy C. Hunt was 
arrested pursuant to the aforesaid warrant (S. 15). Numer- 
ous medical items including sanitary pads, medicine bottles, 
rubber tubes, rubber gloves, etc., were seized from this premises 
incidental to the arrest. Some of these items were received 
in evidence at the trial (S. 15, 16). On February 16, 1961, 
appellant walked into the Homicide Squad Office at 6:30 A.M., 
and after talking to Kelly briefly, was arrested (S. 16). 

Appellant, testifying in his own behalf, admitted knowing 
the complainant since about January 1, 1961 (S. 17) but 
denied that she told him she was pregnant or that 
he accompanied her to Hunt’s office. He admitted being at 
Hunt’s office on the night in question but denied knowledge 
of any abortion being performed on the complainant (S. 17). 
He acknowledged talking to Det. Kelly at the Homicide Squad 
on February 16, 1961, just prior to his arrest (S. 19). Ap- 
pellant’s mother, as well as complainant’s mother and father 
were called by the defense in an effort to establish that ap- 
pellant had not arranged the abortion (J A. 21-26). 

The trial court fully charged the jury as to the elements of 
the offense of abortion, defined the meaning of an aider and 
abettor, and gave the prescribed instructions on credibility of 
witnesses, burden of proof, and reasonable doubt (J-A. 27-34). 

The jury convicted appellant on count one charging abortion 
and this appeal followed. 


STATUTES INVOLVED 


Amendment V, Constitution of the United States: 
* * * nor shall be compelled in any criminal case to 
be a witness against himself, * * * 

Title 18, Section 3481, United States Code (1960 Ed.): 

In trial of all persons charged with the commission 
of offenses against the United States and in all proceed- 
ings in courts martial and courts of inquiry in any State, 
District, Possession or Territory, the person charged 
shall, at his own request, be a competent witness. His 
failure to make such request shall not create any 
presumption against him. ee. 
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Title 22, Section 201, District of Columbia Code (1961 Ed.): 
Whoever by means of any instrument, medicine, drug 
or other means whatever, procures or produces an abor- 
tion or miscarriage on any woman, unless the same were 
_ done as necessary for the preservation of the mother’s 
life or health and under the ‘direction of a competent 
licensed practitioner of medicine, shall be imprisoned in 
the penitentiary not less than one year or more than ten 
years; or if the death of the mother results therefrom, 
the person procuring or producing, or attempting to 
procure or produce the abortion or miscarriage shall be 
guilty of second degree murder. 
Title 22, Section 105, District of Columbia Code (1961 Ed.): 
In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense, or aiding 
or abetting the principal offender, shall be charged as 
principals and not as accessories, the intent of this sec- 
tion being that as to all accessories before the fact, the 
law heretofore applicable in cases of misdemeanor only 
shall apply to all crimes, whatever the punishment may 
be. 


SUMMARY OF ARGUMENT 

The Fifth Amendment privilege against self-incrimination 
is purely a personal privilege of the witness and appellant can- 
not complain or benefit from a violation of her privilege. 

A trial judge has discretion in determining whether an im- 
proper statement adversely affected the case and what correc- 
tive and protective action should be taken. Appellant cannot 
urge for the first time on appeal, that the Court abused its 
discretion in failing to grant a mistrial, where no such request 
was made at trial. 

An instruction on the moral implication of one submitting 
to an abortion, need not be given where the witness’ testimony 
is corroborated by other independent evidence. 

Where a defendant chooses not to testify in a criminal trial, 
he is protected from any unfavorable comment on his silence 
by court or counsel. But when he voluntarily becomes a 
witness, the protection is waived and his testimony is subject 
to comment as well as that of any other witness. 


I 


"The Fifth Amendment privilege against self-incrimination is 
personal and does not apply to other persons 


Appellant’s.contention that the trial court committed error 
in not instructing the complainant of her constitutional rights 
under the Fifth Amendment is meritless.“ The pertinent. por- 
tion of that, amendment is as follows: 


“\* * nor shall be compelled in any criminal case to 
be a witness against himself; * * * 

It is well settled that the privilege against self-incrimination 
is: purely a personal privilege of the witness. It does not per- 
mit the witness to:plead the fact’ that some other ‘person might 
be incriminated by his testimony. .. Conversely, another person 
cannot. complain of the violation of the witness’ constitutional 
right as being prejudicial to his own rights. 

The cases are legion in support of the proposition that such 
& privilege is a personal one. As early as 1896 the Supreme 
Court, in Brown v. Walker, 161 US. 591, (1896), stated: 

Thus, if the witness himself elects to waive his priv- 
ilege, as he may doubtless do, since the privilege is for 
his protection and not for that of other parties, and 
discloses his criminal connections, he is not permitted 
to stop, but most go on and make a full disclosure. 
[Emphasis supplied.] 

See also: Hale v. Henkel, 201 US. 43 (1906); McAlister v. 
Henkel, 201 U.S. 90 (1906); U.S. v. Murdock, 284 US. 141 
(1931); Walson v. US., 221 U.S. 361 (1911); Mason v. US., 
244 U.S. 362 (1917). 

This rule of law was reaffirmed by the Supreme Court in 
Rogers v. United States, 340 U.S. 367: (1951), wherein it was 
held: 


Furthermore, the decisions of this Court are explicit 
in holding that the privilege against self-incrimination 
“Ss solely for the benefit of the witness,” and “is purely 
a personal privilege of the witness.” . Petitioner ex- 
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pressly placed her original declination to answer on aD 
untenable ground, since a refusal to answer cannot be 
justified by a desire to protect others from p 
much less to protect another from interrogation by a 
grand jury. 

Thus, it is clear, that unless appellant was being called upon. 
to incriminate himself, the fact that the complainant may have 
incriminated herself is not sufficient to exclude the evidence or 
to prejudice appellant. This is true regardless of whether 
complanant was a juvenile or not at the time of the abortion. 


I 


The trial court did not abuse its diserttion in failing to grant 
a mistrial where no such request was made by appellant 


Appellant claims that the Court erred in failing to grant. 
a mistrial on the ground that the complainant had been 
“coached” by a person in the courtroom. The incident con- 
cerned the date when complainant first met appellant She 
had testified that it was sometime in December, 1960, but 


could not place the exact date. At this point, a friend of the 
complainant supplied the information to her that it was De- 
cember 8, 1960. Although Hunt’s counsel advised the Court 
of the “coaching”, he nevertheless stated he made no objec- 
tion. (See fn. 2.) The clear inference to be drawn from this 
is that counsel did not co! ider this small bit of factual in- 
formation as prejudicial. Appellant made no objection what- 
soever. The Court warned against any further coaching and, 
in his charge, instructed the Jury that they could disregard the 
testimony of any witness whom they believed knowingly testi- 
fied falsely as to any material fact. 


2 (Cross-examination of complainant by appellant’s trial attorney, Curtis 
P. Mitchell, Esq.) (J-A. 12, 13) = 


Christmas in December, 
before Christmas?—A. Well, it was around about—— 
“Q. I beg your pardon.—A. It was before Christmas. 
“Q. How long before Christmas, young lady?—A. Well, a couple of weeks. 
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A trial judge has discretion, in determining whether. a mis- 
trial should be granted since he is in the best position to, ascer- 
tain what effect an, improper statement may, have had on. the 
case and to determine what corrective action should be taken. 
The effect. of an improper remark or statement, necessarily, 
varies according to the atmosphere of the trial, and each, case 
of this nature must be examined on its own facts. Beck v. 
Wings Field, Inc., 122 F. 2d 114 (3rd Cir. 1941). It has often 
been. held that instances of little importance in their setting 
should not be magnified on appeal. In U.S. y.Socony-Vacuum 
Oi Co., 310: U.S. 150. (1940), the Supreme: Court, stated: 


But each case necessarily turns on its own facts. And 
where, as here, the record convinces us that these state- 
ments were minor aberrations in a prolonged trial and. 

not cumulative evidence of: a proceeding dominated by 
passion and prejudice, reversal would not promote the 
ends of justice. 


See also: Glasser v. U.S., 315 U.S. 60 (1941). 
Here, the “coached” answer had no material effect on the 


case since the complainant had already indicated she had met. 
appellant in December. Furthermore, it was not essential to- 
conviction to. show that she had become pregnant by appellant. 
The evidence is clear.that she was pregnant in February, 1961,. 
and that appellant arranged the abortion. 


“Q. A couple of weeks before. Christmas?—A. I think so. 

“Q. Now, was there some birthday that you remembered about or some- 
thing?—A. A couple of days before my brother’s birthday. 

“Q. When is your, brother’s birthday?—A. It is in December. 

“The Court. When? ; 

“The Wrrness. Wait a minute—8th of December. 

“The Court. I can’t understand a blessed word this woman is saying- 
Do you know when your brother’s birthday was? 

“The Wirness. 8th of December. 

“Mr, RosreTson. May I put this on the record, that the witness was. 
prompted by someone in the courtroom? I make no objection. 

“Mr, Trros. Your Honor, apparently this witness has a girl friend that 
is here in the courtroom. She asked her. what, the date was and she said 
December 8th. I would submit that to bea fact. 

“The Court. All right. There will be no signalling between anybody in 
the courtroom with a witness, or the one who does the signalling will be in 
contempt of Court and I will put you in jail Now go ahead.” 

(Emphasis supplied. 
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Since appellant failed to’ object below, he cannot raise the 
question of a mistrial forthe first time ‘on appeal: ' United 
States vs. Socony-Vacuum‘ Ou Co., supra. ' Where no objec- 
tion is made, it is only in’an “extreme and unusual case” that 
an appellate court is justified in reversing a judgment of a 
conviction. O’Malley v. US., 227 F: 2d 332° (1st‘Cir: 1955) 
cert. den. 350 U.S. 966. This is not such a case. » 


mm 


The trial court fully instructed the jury as to the credibility 
of witnesses, and did not err in failing to instruct on the 
moral implication of the complainant 


Appellant’s third contention is that the court did ‘not fully 
instruct the jury on the doctrine of “falsus in uno” bearing on 
the credibility of the complaining witness. This doctrine con- 
cerns the effect on a witness’ credibility where the jury believes 
he has wilfully testified falsely on a material issue. Appellant 
is in error when he alleges thatthe Court failed to so instruct 
the jury. In his charge (Tr. 328), the Court stated: 

If you find that any witness wilfully testified falsely 
as to any: material fact concerning which the witness 
could not possibly have been mistaken, you are then 
at liberty, if you deem it wise to do so, to disregard 
the entire testimony of the witness or any part of such 
testimony. 

Cf£. Shelton v. United States, 83 U.S. App. D.C. 257, 169 F. 
‘2d 665 (1948). 

As to the instruction on the moral implication arising from 
the complainant’s voluntery submission to the abortion, there 
ig no requirement that such an instruction be given. 

In Thompson vs. U.S., 30 App. D.C. 352 (1908), ‘cited by 
appellant, this Court held that the victim of an abortion was 
not an accessory before the fact and therefore not chargeable 
asa principal. Whilean instruction on moral implication may 
be given it is not necessary to be given whenever requested. 
In Peckham vs. US., 93 US. App..D.C. 136, 210 F. 2d 693 
(1953), this Court stated: 5 


Appellant urges error in the court’s refusal of the 
substance of a requested instruction that Mary Lee Ott 
while not an accomplice strictly speaking, was morally 
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implicated: and the jury: should. consider. this. as bearing 
upon her credibility.. Thompson -v..United States, 30 
App. D.C. 352, 362-364, is authority: for such. an’in- 
struction but,does not hold that it must be'given when- 
ever. requested... While’ we think the instruction should 
have been given its omission would not itself require 
@ new trial. ’ 

In the instant case, complainant’s testimony -was fully: cor- 
roborated by Dr. Kassner and Detective Kelly as well as by 
appellant's own testimony. Appellant admitted knowing 
complainant and that he was with her at Hunt’s house.on the 
night of the abortion. Thus, her testimony was reliable, and 
in view of the full instruction on credibility.of ‘witnesses, the 
omission of the moral implication instruction was not error. 

IV 
The trial court’s comment did not violate appellant’s consti- 
tutional rights under 18 U.S.C. 3481 where ee waived 
immunity by taking the stand 


Lastly, appellant contends that the Court erred under 18 


US.C. 3481 in stating and implying that the defendant must 
take the stand. The colloquy in question * involved the objec- 
tion to a self serving declaration of appellant given to Detec- 
tive Kelly at the Homicide Squad Office on the morning of 
appellant's arrest. This statement occurred when appellant 
was Sie ne the police officer. The Court, in sustain- 

"9 ¢Ordae examination, of Det -Beenara Kelly by Curtis P. Mitchell, Esq., 
appellant's trial attorney—(J.A_ 16, 17). 


“2. When you came to your office—T think you said it was on the 16ci— 
Bush was there?—A. Yes, sir, 6:30 in the morning. 


“Q.. Did you interrogate him?—A; Yes, sir: 
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ing the objection, stated, “If the defendant takes the stand 
that is another matter.” 

Certainly, the Court in no way stated or implied that appel- 
lant must take the stand. In ruling on the objection to the 
inadmissibile testimony that was sought to be elicited from 
Detective Kelly, the Court was merely explaining to appel- 
lant’s counsel how the testimony could be admitted. In fact, 
appellant did subsequently take the stand and testified to the 
very same self-serving statement. He voluntarily chose to 
testify and by so doing, he waived any immunity he may have 
had earlier. 

Where a defendant chooses not to testify in a criminal trial, 
he is protected from any unfavorable comment or inference on 
his silence by court or counsel. But as soon as he voluntarily 
becomes a witness, the protection is waived and his testimony 
is subject to comment as well as any other witness. Cf. Raffel 
v. US., 271 US. 494 (1926) ; Grantello v. US., 3 F. 2d 117 
(8th Cir. 1924). 

The Supreme Court recognized this rule in Brown v. US. 
356 U.S. 148 (1958), as follows: 


Our problem is illumined by the situation of a defend- 
ant in a criminal case. If he takes the stand and testifies 
in his own defense, his credibility may be impeached 
and his testimony assailed like that of any other wit- 
ness, and the breadth of his waiver is determined by the 
scope of relevant cross-examination. “He has no right 
to set forth to the jury all the facts which tend in his 
favor without laying himself open to a crogs-examina- 
tion upon those facts.” 


See also: Fitzpatrick v. U.S., 178 US. 304 (1900); Reagan v. 
U.S., 157 US. 301 (1895). 

In the Ward case,‘ relied on by appellant, the trial judge 
erroneously instructed the jury that they could weigh in their 
minds the fact that the defendant did not take the stand, along 
with other evidence tending to establish guilt. And, in the 
Bruno case,: the Court refused to instruct the jury that no 


4 United States v. Ward, 168 F. 2d 226 (3rd Cir. 1948). 
5 Bruno v. United States, 308 U.S. 287 (1939). 
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presumption or inference should arise from defendant's failure 
to take the stand. These cases are inapposite here since the 
appellant did take the stand and no instructions were involved. 

Appellant, here, waived any claim under 18 U.S.C. 3481 
when he voluntarily testified in his own defense, and it is 
apparent therefore that no error was committed. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


Davp C. ACHESON, 
United States Attorney. 
NarHan J. Pavison, 
Harotp H. Trrvs, Jr., 
Wiuu1aMm H. Cots, Jr., 
Assistant United States Attorneys. 
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Gnited States: Court at Apes 


“ROR THE DISTRICT OF COLUMBIA Creare 


No: 16544 
Henry S. BusH, APPELLANT, 
; v. : 
Unrrep Srares or AMERICA; APPELLEE: ” 


APPEAL FROM THE UNITED STATES DISTRICT couRT FOR eine 
DISTRICT oF COLUMBIA f 


BRIEF FOR > APPELLEE 


COUNTERSTATEMENT OF .THE CASE? 


Appellant and one Guy C. Hunt, were charged’ on ‘April. 17, 
196E in a two count indictment for violation of Title 22, Sec. 
201, D.C. Code (Abortion and attempted abortion). Trial 
by jury was had’6n June 5, 6 and 7, 1961, and on Jane 8, 1961, 
the jury found both guilty on Count One (abortion). Appel- 
lant’s motion for judgment of acquittal or in the alternative for 
a new trial, was denied on July 28,1961. On August 2, ‘1961, 
appellant was sentenced to a term of one (1) to thiee (3) 
years imprisonment. Notice of appeal was filed’ on’ August 
10, 1961: 

The trial 

In December, 1960, the complainant, Carolyn P. Jennings, 
first met appellant, went out with him on about, ten occasions 
(S. 2). During this time she had sexual relations with 
him. In January, 1961, she discovered she was pregnant 
(S. 3), and she told appellant of her condition. On. February 
10, 1961 they met at appellant’s mother’s house at 9th and F 
Sts., NEL, at which time he told her he would take her to see 
a “doctor” (S. 4). They proceeded to Guy C. Hunt's 


* References to the joint appendix are shown as (J.A.) and to the sup- 
plementary joint appendix as (8.)- 
(1) 
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house at 766 Rock Creek Church Road, N.W., and went to 
his office on the second floor where appellant talked to Hunt 
about an abortion (S. 5, 13). Hunt then told both appellant 
and the complainant to return later that evening after office 
hours. They left together, passed the time away in a ned?by 
laundromat and drug store, returning to Hunt’s house at 10 
P.M. (S.6). Appellant waited in the hall while the complain- 
ant went into an ante room, changed into a white gown and lay 
down on a table at Hunt’s direction (S. 6, 7). Hunt then 
operated on her by inserting a tube into her vagina and inject- 
ing various fluids by means of a syringe (S. 7). When the 
operation was completed Hunt told her to get dressed and 
gave her some pills to take at prescribed intervals (S. 8). 
She thereupon rejoined appellant who had entered the room 
and they left the house. The next day, February 11, 1961, 
complainant became sick, fainted and was taken to D.C. 
General Hospital (S. 9). 

Dr. E. George Kassner who examined her at the hospital 
on February 11, 1961, stated that he removed some gauze 
packing and a catheter from her vagina at which time she 
aborted (S. 10, 11). He then turned these items™ over to 
Detective Bernard Kelly of the Metropolitan Police Depart- 
ment. After being given further treatment by Dr. Kassner, 
the complainant was ultimately discharged from the hospital 
(J.-A. 6). 

Detective Bernard Kelly testified that he reported to DC. 
General Hospital on February 11, 1961, and talked to Dr. 
Kassner, and at that time was given the catheter used on 
complainant (S. 14,15). Subsequently, on February 14, 1961, 
Kelly returned to the hospital and accompanied the complain- 
ant to the Homicide Squad where he obtained a statement 
from her as to the abortion (S. 14, 16). That same day they 
went to the U.S. Commissioner’s Office where she swore to an 
affidavit in support of an application for an arrest warrant for 
Hunt and a search warrant for his premises (S. 15). 
On February 15, 1961, complainant accompanied Det. Kelly to 


"4The doctor stated that this is a method used in attempting to induce 
abortions (Tr. 77). 
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766 Rock Creek Church Road, N.W. where Guy C. Hunt was 
arrested pursuant to the aforesaid warrant (S. 15). Numer- 
ous medical items including sanitary pads, medicine bottles, 
rubber tubes, rubber gloves, etc., were seized from this premises 
incidental to the arrest. Some of these items were received 
in evidence at the trial (S. 15, 16). On February 16, 1961, 
appellant walked into the Homicide Squad Office at 6:30 A.M., 
and after talking to Kelly briefly, was arrested (S. 16). 
Appellant, testifying in his own behalf, admitted knowing 
the complainant since about January 1, 1961 (S. 17) but 
denied that she told him she was pregnant or that 
he accompanied her to Hunt's office. He admitted being at 
Hunt’s office on the night in question but denied knowledge 
of any abortion being performed on the complainant (S. 17). 
He acknowledged talking to Det. Kelly at the Homicide Squad 
on February 16, 1961, just prior to his arrest (S. 19). Ap- 
t’s mother, as well as complainant’s mother and father 
were called by the defense in an effort to establish that ap- 
pellant had not arranged the abortion (J.A. 21-26). 
The trial court fully charged the jury as to the elements of 


the offense of abortion, defined the meaning of an aider and 
abettor, and gave the prescribed instructions on credibility of 
witnesses, burden of proof, and reasonable doubt (J.A. 27-34). 

The jury convicted appellant on count one charging abortion 
and this appeal followed. 


STATUTES INVOLVED 


Amendment V, Constitution of the United States: 
* * * nor shall be compelled in any criminal case to 
be a witness against himself, * * * 

Title 18, Section 3481, United States Code (1960 Ed.): 

In trial of all persons charged with the commission 
of offenses against the United States and in all proceed- 
ings in courts martial and courts of inquiry in any State, 
District, Possession or Territory, the person charged 
shall, at his own request, be a competent witness. His 
failure to make such request shall not create any 
presumption against him. 
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Title 22, Section 201, District of Columbia Code. (1961 Ed.): 
Whoever by means of any instrument, medicine; drug 
or other means whatever, procures or produces an abor- 
tion or miscarriage on any woman, unless the same were 
done as necessary for the preservation of the mother’s 
ife or health and. under ‘the ‘direction’ of .a.competent 
licensed practitioner of medicine, shall be imprisoried in 
the penitentiary not less than one year or:more:than ‘ten 
years; or if the death of the mother results therefrom, 
the’ person procuring or producing, or:attempting to 
procure or produce the abortion or miscarriage shall be 
guilty of second degree murder. 9° =: 
Title 22, Section 105, District of Columbia Code‘(196I Ed.): 
In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the ‘offense, or aiding 
or abetting the principal offender, shall be charged as 
principals and not as accessories, the intent of this sec- 
tion being that as to all accessories before the fact the 
law heretofore applicable in ‘cases of misdemeanor only 
shall apply to all crimes, whatever the punishment may 
be. 


SUMMARY OF ARGUMENT 
- ‘The Fifth Amendment privilege against self-incrimination 
is purely a personal privilege of the witness and appellant can- 
not complain or benefit from a violation of her privilege. 

A trial judge has discretion in determining whether an im- 
proper statement adversely affected the case and what correc- 
tive and protective action should be taken. Appellant cannot 
urge for the first time-on appeal, that the Court abused its 
discretion in failing to grant a mistrial, where no such request 
was made at trial. 

An instruction on the’moral implication of one submitting 
to an abortion, need not be given where 'the witness’ testimony 
is corroborated by other independent evidence. 

Where a defendant chooses not to testify in a criminal trial, 
he is protected from any unfavorable comment on his silence 
by: court or counsel. But when he voluntarily becomes a 
witness, the protection is waived and his testimony is subject 
to comment as well as that of any other witness. 


J 72 I 
‘The Fifth Amendment privilege against self-incrimination is 
’ °° “Dersonal and does not apply to other persons 
_ Appellant’s contention that the trial court committed error 
in not instructing the complainant of her constitutional rights 
under the Fifth Amendment is.meritless. . The pertinent por- 
tion of that amendmentisasfollows: _. ite, ka 
*.* * nor shall’be compelled in any criminal case: to 
be a witness against himself; * * * 

It is well settled that the privilege against self-incrimination 
is purely-a personal privilege of the witness. It does not per- 
mit the witness-to plead the fact that some other person might 
be incriminated by his testimony. Conversely, another person 
cannot complain of the violation of the witness’ constitutional 
right as being prejudicial to his own rights. _ as 
~ ‘The cases are legion in support of the proposition that such 
& privilege is a personal one. As early as 1896 the. Supreme 
Court, in Brown v. Walker, 161 U.S. 591 (1896), stated: 

Thus, if the. witness. himself elects to waive his priv; 
ilege, as. he may doubtless do, since the. privilege. is for 
his protection.and not. for that .of other parties, and 
discloses, his criminal, connections; he is not. permitted 
to. stop, but most: go.on:and make a full disclosure. 

[Emphasis supplied.] “I 
See: also: Hale v: Henkel, 201 U.S. 43 (1906); McAlister v. 
Henkel, 201 US. 90° (1906); U.S. v. Murdock, 284 US.:141 
(1931); Wilson v: US., 221 US. 361 (1911); Mason v. US:, 
244 US. 362 (1917). 

_ This rule of law was reaffirmed by the Supreme Court-in 
Rogers v. United States, 340 U.S. 367 (1951), wherein it was 
held: 


Furthermore, the decisions of.this.Court are explicit 
in holding that the privilege against self-incrimination 
“Gg solely for the benefit of the witness,” and “is purely 
a personal privilege of the. witness.” Petitioner .ex- 
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pressly placed her original declination to answer on an 
untenable ground, since a refusal to answer cannot be 
justified by a desire to protect others from punishment, 
much less to protect another from interrogation by @ 
grand jury. 

Thus, it is clear, that unless appellant was being called upon 
to incriminate himself, the fact that the complainant may have 
incriminated herself is not sufficient to exclude the evidence or 
to prejudice appellant. This is true regardless of whether 
complanant was a juvenile or not at the time of the abortion. 


sat 


The trial court did not abuse its discrttion in failing to grant 
a mistrial where no such request was made by appellant 


Appellant claims that the Court erred in failing to grant 
@ mistrial on the ground that the complainant had been 
“coached” by a person in the courtroom. The incident con- 
cerned the date when complainant first met appellant.? She 
had testified that it was sometime in December, 1960, but 
could not place the exact date. At this point, a friend of the 
complainant supplied the information to her that it was De- 
cember 8, 1960. Although Hunt’s counsel advised the Court 
of the “coaching”, he nevertheless stated he made no objec- 
tion. (See fn. 2.) The clear inference to be drawn from this 
is that counsel did not consider this small bit of factual in- 
formation as preiudicial. Appellant made no objection what- 
soever. The Court warned against any further coaching and, 
in his charge, instructed the jury that they could disregard the 
testimony of any witness whom they believed knowingly testi- 
fied falsely as to any material fact. 


2 (Cross-examination of complainant by appellant’s trial attorney, Curtis 
P. Mitchell, Esq.) (J-A. 12, 13) : 


“Q. Now, Miss Jennings, tell us, if you will, please, when it was that you 
first met the defendant Henry?—A. In December. 

“Q. Do you recall about when it was? Do you know that we have 
Christmas in December, can you tell us whether it was after Christmas or 
before Christmas?—A. Well, it was around about—— 

“Q. I beg your pardon.—A. It was before Christmas. 

“Q. How long before Christmas, young lady?—A. ‘Well, a couple of weeks. 
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A trial judge has discretion in determining whether @ mis- 
trial should be granted since he is in the best position to ascer- 
tain what effect an improper statement may have had on the 
case and to determine what corrective action should be taken. 
The effect of an improper remark or statement necessarily 
varies according to the atmosphere of the trial, and each case 
of this nature must be examined on its own facts. Beck v. 
Wings Field, Inc., 122 F. 2d 114 (8rd Cir. 1941). It has often 
been held that instances of little importance in their setting 
should not be magnified on appeal. In U.S. v. Socony-Vacuum 
Oil Co., 310 U.S. 150 (1940), the Supreme Court stated: 


But each case necessarily turns on its own facts. And 
where, as here, the record convinces us that these state- 
ments were minor aberrations in a prolonged trial and 
not cumulative evidence of a proceeding dominated by 
passion and prejudice, reversal would not promote the 
ends of justice. 


See also: Glasser v. U.S., 315 US. 60 (1941). 
Here, the “coached” answer had no material effect on the 


case since the complainant had already indicated she had met 
appellant in December. Furthermore, it was not essential to 
conviction to show that she had become pregnant by appellant. 
The evidence is clear that she was pregnant in February, 1961, 
and that appellant arranged the abortion. 


“Q. A couple of weeks before Christmas?—A. I think go. 

“Q. Now, was there some birthday that you remembered about or some- 
thing?—A. A couple of days before my brother’s birthday. 

“Q. When is your brother's birthday?—A. It is in December. 

“The Covet. When? 

“The Wrrness. Wait a minute—Sth of December. 

“The Court. I can’t understand a blessed word this woman is saying. 
Do you know when your brother's birthday was? 

“The Wirnerss. 8th of December. 

“Mr, Ronertson. May I put this on the record, that the witness was 
prompted by someone in the courtroom? I make no objection. 

“Mr, Trrvs. Your Honor, apparently this witness has a girl friend that 
is here in the courtroom. She asked her what the date was and she said 
December 8th. I would submit that to be a fact. 

“The Court. All right. There will be no signalling between anybody in 
the courtroom with a witness, or the one who does the signalling will be in 
contempt of Court and I will put you in jail. Now go ahead.” 

{Emphasis supplied.] 
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Since appellant’ failed to object’ below, -he cannot raise the 
question of a mistrial for the first time’ on appeal. United 
States vs. Socony-Vacuum Oi Co., supra. Where no objec- 
tion.is made, it is only in an “extreme and unusual case” that 
an appellate court is justified im reversing ‘a: judgment of ‘a 
conviction. O’Malley v.. U.S., 227 F. 2d 332: (1st Cir. 1955) 
cert. den. 350 U.S. 966. This is not such a case. 


Il 


The trial court fully instructed the jury as to the credibility 
of witnesses, and did not err in-failing to instruct on the 
moral implication of the complainant 


Appellant’s third contention is that the court did not fully 
instruct the jury on the doctrine of “falsus in uno” bearing on 
the credibility of the complaining witness. This doctrine con- 
cerns the effect on a witness’,credibility where the jury believes 
he has wilfully testified falsely on a material issue. -' Appellant 
is in error when he alleges that the Court failed to so instruct 
the jury. In his charge (Tr. 328), the Court stated: 


If you find that any witness wilfully testified falsely 


as to any material fact concerning which the witness 
could not possibly have been mistaken, you are: then 
at liberty, if you deem it wise:to do so, to disregard 
the entire testimony of the witness or any pert of such 
testimony. 

Cf. Shelton v. United States, 83 U.S. App. D.C. 257, 169 F. 
2d 665 (1948). 

As to the instruction: on the moral implication arising from 
the complainant’s voluntary submission to the abortion, there 
is no requirement that, such an instruction be given. 

In Thompson vs. U.S., 30 App. D.C. 352 (1908), cited by 
appellant, this Court held that the victim of an abortion was 
not an accessory before the fact and therefore not chargeable 
asa principal. While.an instruction on moral.implication may 
be given it is not necessary to be given whenever requested. 
In Peckham vs. US., 93 US. App. D.C. 136, 210 F. 2d 693 
(1953), this Court stated: 

Appellant urges error in the court’s refusal of the 
substance of a requested instruction that Mary Lee Ott 
while not an accomplice strictly speaking, was morally 
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implicated and the jury should consider. this.as bearing: 
upon her credibility. Thompson v. United States, 30 
App. D.C. 352, 362-364, is authority’ for: such ‘an. in- 
struction but does not hold that it must be given when-~ 
ever requested. While we think the instruction should 
have been given its omission would not itself require 
& newtrial. 

In the instant case, complainant’s testimony was fully cor- 
roborated by Dr. Kassner and ‘Detective Kelly as well as by 
appellant’s: own testimony. Appellant admitted knowing 
complainant and that he was with her at Hunt’s house on the 
night of the abortion. Thus, her testimony was reliable, and 
in view of the full instruction on credibility of witnesses, the 
omission of the moral implication instruction was not error. 


IV 


The trial court’s comment did not violate appellant’s consti- 
tutional rights under 18 U.S.C. 3481 where appellant waived 
immunity by taking the stand 


Lastly, appellant contends that the Court erred under 18 


U.S.C. 3481 in stating and implying that the defendant must 
take the stand. The colloquy in question * involved the objec- 
tion to a self serving declaration of appellant given to Detec- 
tive Kelly at the Homicide Squad Office on the morning of 
appellant’s arrest. This statement occurred when appellant 
was cross-examining the police officer. The Court, in sustain- 


* (Crogs-examination of Det. Bernard F.. Kelly by Curtis P. Mitchell, Esq., 
appellant’s trial attorney—(J.A. 16, 17). 

“Q. When you came to your office—I think you said it was on the 1¢6th— 
Bush was there?—A. Yes, sir, 6:30 in the morning. 

s ° ° s ° 

“Q. Did you interrogate him?—A. Yes, sir. 

“Q. Would you tell us what was said? 

“Mr. Trrvs. Objection, if your Honor please, for the same reason I 
mentioned before. 

“The Covrr. Sustained ; self-serving declaration. 

“Mr. Mrrcnecr. We don’t know if it was self-serving or not. 

“Mr. Trros. I do, Your Honor. 

“The Court. I will sustain the objection. If the defendant takes the 
stand that is another matter.” 
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ing the objection, stated, “If the defendant takes the stand 
that is another matter.” 

Certainly, the Court in no way stated or implied that appel- 
lant must take the stand. In ruling on the objection to the 
inadmissibile testimony that was sought to be elicited from 
Detective Kelly, the Court was merely explaining to appel- 
lant’s counsel how the testimony could be admitted. In fact, 
appellant did subsequently take the stand and testified to the 
very same self-serving statement. He voluntarily chose to 
testify and by so doing, he waived any immunity he may have 
had earlier. 

Where a defendant chooses not to testify in a criminal trial, 
he is protected from any unfavorable comment or inference on 
his silence by court or counsel. But as soon as he voluntarily 
becomes a witness, the protection is waived and his testimony 
is subject to comment as well as any other witness. Cf. Raffel 
v. U.S., 271 US. 494 (1926); Grantello v. US., 3 F. 2d 117 
(8th Cir. 1924). 

The Supreme Court recognized this rule in Brown v. US. 
356 U.S. 148 (1958), as follows: 


Our problem is illumined by the situation of a defend- 
ant in acriminal case. If he takes the stand and testifies 
in his own defense, his credibility may be impeached 
and his testimony assailed like that of any other wit- 
ness, and the breadth of his waiver is determined by the 
scope of relevant cross-examination. “He has no right 
to set forth to the jury all the facts which tend in his 
favor without laying himself open to a crogs-examina- 
tion upon those facts.” 


See also: Fitzpatrick v. U.S., 178 US. 304 (1900) ; Reagan v. 
US., 157 US. 301 (1895). 

In the Ward case,‘ relied on by appellant, the trial judge 
erroneously instructed the jury that they could weigh in their 
minds the fact that the defendant did not take the stand, along 
with other evidence tending to establish guilt. And, in the 
Bruno case,* the Court refused to instruct the jury that no 


4 United States v. Ward, 168 F. 2d 226 (3rd Cir. 1948). 
3 Bruno v. United States, 308 U.S. 287 (1939). 
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presumption or inference should arise from defendant's failure 
to take the stand. These cases are inapposite here since the 
appellant did take the stand and no instructions were involved. 

Appellant, here, waived any claim under 18 U.S.C. 3481 
when he voluntarily testified in his own defense, and it is 
apparent therefore that no error was committed. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


Davmp C. AcHEsON, 
United States Attorney. 
Natsan J. Pau.son, 
Haroitp H. Trrvs, Jr., 
Wiiu1am H. Coins, Jr., 
Assistant United States Attorneys. 
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MOTION TO RECONSIDER APPEAL OF HENRY S. BUSH 


Comes now the Appellant, Henry S. Bush, and moves this Honorable 
Court to reconsider the decision of the 16th day of March, 1962, affirming 
the conviction in the Court below on one count of the indictment charging 
violation of Title 22, Section 201 of the District of Columbia Code and as 
grounds of said Motion states as follows: 


1. The Court before which the Appellant, Henry S. Bush, was con- 
victed lacked jurisdiction to pass sentence upon him. 


2. That there is presently pending before the Supreme Court of the 
United States by reason granting of a fortiori an appeal from a final order 
of this Court challenging the jurisdiction of the Court which sat in this 
particular case to hear, entertain, preside, decide and to pass sentence 
in the United States District Court for the District of Columbia. 
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3. That the present appeal in respect to the lack of jurisdiction 
would be held in abeyance until the Supreme Court has finally acted and 


handed down a decision in the matter aforesaid. 


4. Such other and further matter as may be adduced upon a hear- 


ing of this Motion. 
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States Supreme Court. 


2. This petition or motion for reconsideration is not made for delay 


but rests upon proper and fitting legal questions going to the jurisdiction 


of the Court. 
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